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QUESTIONS PRESENTED 

1. Whether Congress, under the Federal Constitution, 
can deprive an Article III court of jurisdiction to adjudi¬ 
cate a constitutional question? 

2. Whether the Trade Agreements Act of 1934, as 
amended, is an unconstitutional delegation of legislative 
authority? 

3. Whether GATT is a treaty made in violation of the 
Constitution? 

4. WTiether plaintiff must exhaust any administrative 
remedy as a prerequisite to its suit in a constitutional 
Court ? 

5. Whether the Court below erred in denying plaintiff’s 
motion for leave to amend complaint? 
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IN THE 


United States Court ot Appeals 

For the District of Columbia Circuit 


No. 13,033 


MORGANTOWN GLASSWARE GUILD, INC., Appellant, 

v. 

GEORGE M. HUMPHREY, Secretary of the Treasury, 

Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTION 
Decision Below 

The decision of the Court below is included herein in the 
appendix. 


STATEMENT OF CASE 

This is a suit brought by an American manufacturer of 
handmade glassware for a declaratory judgment that the 
Secretary of the Treasury is depriving plaintiff of its 
statutory right to the protection from low-wage foreign 
imports provided in the Tariff Act of 1930, Sec. 218 (f) 
and (g) (19 U.S.C.A. 1001). 
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Plaintiff alleges in its complaint that defendant is as¬ 
sessing tariff duties on imported handmade glassware of 
15% ad valorem under the provisions of the General Agree¬ 
ment on Tariffs and Trade (Geneva 1947) and the Trade 
Agreements Act of 1934, as amended (19 U.S.C.A. 1351), 
and that GATT is an illegal treaty made in violation of 
the Federal Constitution and never submitted to the U.S. 
Senate for ratification, and that the Trade Agreements 
Act of 1934 is an unconstitutional delegation by Congress 
to the President of its legislative powers over tariffs, for¬ 
eign commerce, and treaties, all of which are expressly re¬ 
served to Congress, and that defendant is taking such 
action in concert and conspiracy with the Secretary of 
State for the purpose of destroying plaintiff’s business 
and giving its market to foreign signatories of GATT. 

The defendant moved to dismiss plaintiff’s complaint 
on grounds (1) that the Customs Court is vested with 
exclusive jurisdiction to entertain the action, and (2) that 
plaintiff is without standing to sue. The court below dis¬ 
missed plaintiffs complaint on grounds that the Customs 
Court has exclusive jurisdiction, and that plaintiff failed 
to exhaust certain administrative remedies. Plaintiff ap¬ 
peals from said dismissal. 

SUMMARY OF ARGUMENT 

The Court below dismissed appellant’s complaint on the 
ground that 28 USCA 1583 confers exclusive jurisdiction 
on the Customs Court to hear the cause. Appellant con¬ 
tends that Congress has no power to deprive an Article 
III court of jurisdiction to hear a constitutional question. 
Further, appellant contends the jurisdictional question 
cannot be resolved until the case is decided on the merits. 

1 Jurisdiction of the Customs Court depends on the con¬ 
stitutionality of GATT and the Trade Agreements Act of 
1934. In short, the Secretary of the Treasury and the Cus¬ 
toms Court only have jurisdiction if GATT and the Act 
are in accord with the Constitution. 
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The Secretary can only exercise administrative authority 
if the statutory authorization under which he acts is con¬ 
stitutional. Appellant avers that it is not. 

ARGUMENT 

L CONGRESS CANNOT DEPRIVE AN ART. HI COURT OF 

JURISDICTION TO HEAR A CONSTITUTIONAL QUESTION 

The Court below evades and avoids a decision on the 
merits by contending that the U.S. Customs Court has ex¬ 
clusive jurisdiction. In order to determine the jurisdic¬ 
tional question this court must necessarily look at the 
merits. 

The questions raised in plaintiff's complaint are con¬ 
stitutional questions of the sort customarily and histori¬ 
cally adjudicated in the Federal constitutional courts. 
Plaintiff’s complaint in substance alleges that (1) defend¬ 
ant is depriving it of its statutory right to the protective 
tariff provided in Sections 218 (f) and (g) of the Tariff 
Act of 1930, that (2) defendant is doing so under the terms 
of GATT and the Trade Agreements Act of 1934, the first 
of which is an illegal treaty made in violation of the Fed¬ 
eral Constitution, and the second of which is an uncon¬ 
stitutional delegation of legislative authority by Congress, 
and that (3) defendant’s actions are undertaken in con¬ 
cert and conspiracy with the Secretary of State in restraint 
of trade and competition, and that as a result plaintiff’s 
business has been destroyed, thus depriving him of a 
valuable property right without just compensation. 

What is the Customs Court which defendant urges has 
exclusive jurisdiction of the questions plaintiff raises? It 
is a legislative court, not exercising jurisdiction under Ar¬ 
ticle III of the Federal Consitutional (the Judicial Ar¬ 
ticle) as is exercised by the United States District Court 
and other constitutional courts, but exercising a quasi¬ 
judicial authority in the administrative field. In a discus¬ 
sion of the Customs Court as a legislative court, the 
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Supreme Court of the United States said, in Ex parte 
Bakelite Corp., 279 U.S. 438, 78 L.Ed. 789, 791: 

“• * * it will be helpful to refer briefly to the Cus¬ 
toms Court. Formerly it was the board of general ap¬ 
praisers. Congress assumed to make the board a court 
by changing its name. There was no change in powers 
duties or personnel. Act of May 28, 1926, c. 411, 44 
Stat. 669. The board was an executive agency charged 
with the duty of reviewing acts of appraisers and co¬ 
lectors in appraising and classifying imports and in 
liquidating customs duties. Acts of June 10,1890, c. 407, 
par. 12-18, 26 Stat. 131, 135; Aug. 5, 1909, c. 6, par. 
12-13, 36 Stat. 11, 98; Sept. 21, 1922, c. 356, par. 501- 
502, 514-519, 42 Stat. 858, 972, 19 U.S.C. 381, 383, 398- 
402, 404-406. But its functions although mostly quasi¬ 
judicial, were all susceptible of performance by ex¬ 
ecutive officers and had been performed by such of¬ 
ficers in earlier times.” 

This fundamental distinction between legislative and 
constitutional courts was re-stated by the Supreme Court 
in the same case (279 U.S. 438): 

“These courts (legislative) then, are not constitu¬ 
tional courts, in which the judicial power conferred by 
the Constitution on the general government can be de¬ 
posited. They are incapable of receiving it. They are 
legislative courts, created in virtue of the general right 
of sovereignty which exists in the government * * * 
The jurisdiction with which they are invested is not 
part of that judicial power which is defined in the Third 
Article of the Constitution * * 

Plaintiff submits that the Court below is clear]v wrong 
in holding that the Customs Court has exclusive jurisdic¬ 
tion to determine the constitutionality of the Trade Agree¬ 
ments Act of 1934 and GATT. The jurisdiction of the Cus¬ 
toms Court is special and limited. As stated in 28 U.S.C.A., 
Section 1583, it has “exclusive jurisdiction to review on 
protest the decisions of any collector of customs * * * as 
to the rate and amount of duties chargeable and as to all 
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exactions * * * unthin the jurisdiction of the Secretary of 
Treasury.” It is quite obvious that the Customs Courts 
exclusive jurisdiction is limited to review administrative 
questions of valuation and classification, i.e., for example, 
whether a fur-trimmed coat is classified as fur or* cloth, 
etc. The exclusivity of jurisdiction of the Customs Court 
is limited to questions “within the jurisdiction of the Sec¬ 
retary of Treasury.” Rates and duties established in viola¬ 
tion of the Constitution are not within his jurisdiction. 
In the case at bar there is no limited question of applica¬ 
tion of a rate or classification. The complaint alleges an 
illegal concert of action. 

Plaintiff does not take the position that the Customs 
Court does not have jurisdiction to determine constitutional 
questions, because in all likelihood it does. See Riccomini v. 
United States, 69 F. 2d 479. Plaintiff does urge that if 
it does have such jurisdiction, it is concurrent and not 
exclusive. If the question raised by plaintiff were one of 
proper classification or rate or refund, no doubt the waiver 
of sovereign immunity and commensurate limitation to ap¬ 
peal to an exclusive forum would apply. See 19 U.S.C.A. 
Secs. 1514 , 1515 , 1516 . The Court below cites several cases 
to support the view that the Customs Court has exclusive 
jurisdiction. A reading of the cases discloses that without 
exception they raise problems falling squarely within the 
waiver of sovereign immunity and exclusive remedy pro¬ 
visions of the Tariff Act of 1930. Thus, in Felt ex v. 
Dutchess Eat Works, 71 F. 2d 322, the questions raised 
were classification and rates, and no question of exclusive 
jurisdiction as to any other matters was involved. In Moss 
v. U. S., 103 F. 2d 395, the matter was adjudicated in the 
Customs Court, and the court made no ruling on exclusive¬ 
ness of jurisdiction on matters other than rates and clas¬ 
sifications. In U.S. v. Cottman, 190 F. 2d 85, the claim was 
for refund, again clearly within the exclusive jurisdiction 
provisions of the Tariff Act of 1930. And, in any event, in 
proper cases the constitutional courts have exercised ju- 
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risdiction, even in classification and rate cases. Waite v. 
Macy, 246 U.S. 606; Miller v. Standard Nut Margerine, 284 
U.S. 498. 

None of the authorities cited by the court below deal 
with such questions as conspiracy in restraint of trade or 
the statutory right to a specific protective tariff. These are 
not questions within the jurisdiction of the Secretary of 
the Treasury pursuant to 28 XJ.S.C.A. 1583. Plaintiff’s 
case is not a classification or rate case; it is not an im¬ 
porter’s protest or a refund case. It raises questions prop¬ 
erly adjudicable in a constitutional court. The main thrust 
of plaintiff’s complaint is that defendant has deprived it 
of its business and its market without due process and 
without just compensation, by purporting, in concert with 
the Secretary of State, to divide and transfer such markets 
to certain signatories of GATT, a treaty made in violation 
of the Constitution. In U.S. v. Capps , 204 F. 2d 655, it was 
held that an executive agreement which conflicts with an 
Act of Congress is void. In Seery v. U.S., 127 F. Supp. 
601. it was held that an executive agreement which impairs 
a constitutional right is void. This is not the sort of ques¬ 
tion over which Congress vested the Customs Court with 
exclusive jurisdiction, even conceding that it may have con¬ 
current jurisdiction. 

All suits in the Customs Court are against the United 
States as defendant, and complainants there only have a 
right to sue because of the waiver of sovereign immunity 
contained in 19 U.S.C.A. 1516. Feltex Corp. v. Dutchess 
Hat Works, 71 F. 2d 322, 328. And the protest thereunder 
is aimed at the collector. Robinson & Co. v. U.S., 14 
C.C.P.A. 209 (1926). In the case at bar plaintiff asserts 
no claim against the United States, nor does it depend 
upon a waiver of immunity to sue. Quite the contrary, 
plaintiff’s action is aimed at George M. Humphrey, Sec¬ 
retary of the Treasury, and it is an established principle 
of law that a government official can be sued in a constitu¬ 
tional court when it is alleged (1) he acts beyond and con- 
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trary to his statutory authority, or (2) he acts under an 
unconstitutional delegation of authority. Larson v. Domes¬ 
tic and Foreign Corp., 337 U.S. 682; Clackamas County, 
Ore., v. McKay, 219 F. 2d 479. Plaintiff relies upon both 
grounds, as more fully appears hereinafter. 

Plaintiff submits it is perfectly preposterous for the 
court below to hold that it, as a constitutional court estab¬ 
lished under Article III of the Constitution, has no juris¬ 
diction to adjudicate a constitutional question. Congress 
can not deprive it of jurisdiction of cases raising constitu¬ 
tional questions. 

Plaintiff has a constitutional right to pursue the busi¬ 
ness of its choice, and its business is “property” within 
the meaning of the Constitution. Liggett Co. v. Baldridge, 
278 U.S. 105. It has alleged that defendant, in concert and 
conspiracy with the Secretary of State, has destroyed that 
business without due process of law and without just com¬ 
pensation. On a motion to dismiss, these allegations must 
be taken as true. Chicago Metallic Co. v. Katzinger Co., 123 
F. 2d 518. 

Plaintiff has alleged that it is entitled to statutory pro¬ 
tective tariffs under 19 U.S.C.A., Sec. 1001 and 1363, and 
that defendant has deprived it, illegally, of this right. None 
of these are questions of appraisal, valuation, or rates, as 
set forth in 28 U.S.C.A. 1583. These are questions arising 
under the laws and Constitution of the United States. In 
short, these are Article III questions. Section 2, Article 
III of the Constitution states: 

“The judicial power shall extend to all cases, in law 
and equity, arising under this Constitution, the laws 
of the United States, and treaties made, or which shall 
be made, under their authority * * * ” 

Plaintiff asserts that it has a constitutional right to 
have its complaint heard in a constitutional court exercis¬ 
ing judicial power under Article III. It cannot be deprived 
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of access to such court. Congress has no power to confer 
exclusive jurisdiction of such questions on a legislative 
court not exercising Article III judicial authority. It may 
be that a legislative court has concurrent jurisdiction, or 
may treat with such questions in a collateral sense (see 
Ex parte Bakelite Corp., supra), but that is not the ques¬ 
tion here. The question presented here is peculiarly suited 
to decision by the United States District Court in the ex¬ 
ercise of its Article III constitutional jurisdiction. 

IL THE TRADE AGREEMENTS ACT OF 1934 IS AN UNCONSTI¬ 
TUTIONAL R EGULATIO N* OF LEGISLATIVE POWER 

Determination of the jurisdictional question is wholly 
dependent on a resolution of the merits of plaintiffs con¬ 
tentions. The meaning of 28 U.S.C.A. 1583 cannot be meas¬ 
ured against any other background. If the Trade Agree¬ 
ments Act of 1934 and/or GATT are unconstitutional, 
rates and duties exacted thereunder are not “within the 
jurisdiction of the Secretary of the Treasury” under 28 
U.S.C.A. 1583. The Trade Agreements Act of 1934 (19 
U.S.C.A. 1351) attempts to delegate to the President, to 
exercise in his unfettered discretion, all of the legislative 
authority over tariffs and foreign commerce posed by 
Congress under Article I, Sec. 8, Clauses 1 and 3 of the 
Federal Constitution, and substantial portions of the non¬ 
delegable taxing authority contained in Article I, Sec. 7, 
as well as the non-delegable treaty-making powers of Con¬ 
gress contained in Article II, Sec. 2 of the Constitution. 
The Act delegates to the President Congress’ authority: 

(1) “To enter into foreign trade agreements with 
foreign governments * * 

and attempts to empower the President 

(2) “To proclaim such modifications of existing 
duties and other import restrictions * * * as are re¬ 
quired or appropriate to carry out any foreign trade 
agreement that the President has entered into here¬ 
under.” 
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The first of these delegations covers the authority of 
Congress to regulate foreign commerce and participate in 
treaty-making, the second covers the authority of Con¬ 
gress to originate revenue laws and lay import duties. For 
practical purposes the delegation of legislative power is 
unrestricted. 

Prior to the Trade Agreements Act of 1934, effective 
tariff duties on imports were those contained in the Tariff 
Act of 1930 (19 U.S.C.A. 1001), where the ad valorem rates 
on some five thousand items were and are established by 
Congress in the exercise of its obligation to originate rev¬ 
enue laws, lay tariff duties, and regulate foreign commerce 
(Article T, Sec. 8, Clauses 1 and 3; Article I, Sec. 7). 

The 1930 Act provided in Section 336 (19 U.S.C.A. 1336) 
that the U.S. Tariff Commission should, upon request of 
the President or Congress, or on its own motion or the 
application of an interested party: 

“* # * investigate the difference in the costs of pro¬ 
duction of any domestic article and of any like or simi¬ 
lar foreign article * * *. If the Commission finds * * * 
that the duties expressly fixed by statute do not 
equalize the differences in the costs of production of 
the domestic article and the like or similar foreign 
article when produced in the principal competing coun¬ 
try, the Commission shall specify * * * such increases 
or decreases in rates of duty * * # necessary to equalize 
such differences. ,, 

The findings of the Commission were to be approved by 
the President by proclamation. This provision was known 
as the “flexible tariff ” section, and its purpose was to pro¬ 
tect the American investor, producer, and the working¬ 
man’s standard of living, by taking into account in tariff 
rates the wages, taxes, and costs of doing business in for¬ 
eign countries. (Hearings , Committee on Finance , U.S. 
Senate , 84th Congress, 1st Sess ., on H.F.1, p. 146). By 
means of this flexible provision, the Congress authorized 
the Tariff Commission, as its agent, to vary the duty rates 
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on specific items by applying a primary standard of for¬ 
eign and domestic cost-differential. The Trade Agreements 
Act of 1934 excepted all import duties established by trade 
agreements from the operation of Section 336. (See H. Rep. 
1000, 73rd Cong. 2nd Sess., p. 17). At the same time it 
obliterated the primary standard of cost-differential, and 
on the basis of the temporary emergency caused by the 
1933 depression, delegated to the President the power to 
change tariff rates by international agreement and with¬ 
out any primary standard. At the time of its enactment, 
the Trade Agreements Act of 1934 was considered by many 
members of Congress to be unconstitutional, but justified 
by the emergency then existing. (H. Rep. 1000, 73rd Cong., 
2d Sess.) Since its enactment the Supreme Court has 
ruled that equally far reaching delegations of legislative 
power in other “emergency” legislation of the same period 
were unconstitutional. See Panama Refining Co. v. Ryan , 
293 U.S. 388; Schecter Poultry Cory. v. U.S., 295 U.S. 495. 
Plaintiff submits that the 1934 Act is unconstitutional, as 
more fully hereinafter appears, and that exercise of au¬ 
thority under it by defendant is not “within the jurisdic¬ 
tion of the Secretary of the Treasury” so as to bring into 
play the exclusive jurisdiction features of 28 U.S.C.A. 
1583, cited above. 


A. Background 

The executive, judicial, and legislative branches of the 
Federal Government are limited to those powers delegated 
to the United States by the Federal Constitution. U.S. v. 
Harris, 106 U.S. 620, 636 (1883). Article I, Section 1 of 
the Constitution provides: 

“All legislative po-wers herein granted shall be 
vested in a Congress of the United States * * 

The Supreme Court of the United States has stated the 
rule many times that Congress cannot delegate its duty 
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to make the laws to either of the other branches of the 
Federal Government. 

“The Congress manifestly is not permitted to ab¬ 
dicate, or to transfer to others, the essential legislative 
functions with which it is thus vested.” 

Panama Refining Co. v. Ryan, 293 U.S. 388, 421 
(1935); Schecter Poultry Cory. v. U.S. 295 U.S. 495, 
529, (1935); Morrill v. Jones, 106 U.S. 466; U.S. v. 
Shreveport Grain & Elevator Co., 287 U.S. 77, 85 
(1932). 

The Congress can, however, authorize administrative of¬ 
ficers, or the President, to fill in the details of legislation: 

“* * * Congress has found it frequently necessary 
to use officers of the executive branch, within defined 
limits, to secure the exact effect intended by its acts 
of legislation, by vesting discretion in such officers 
to make public regulations interpreting a statute and 
directing the details of its execution * * *”. 

(Emphasis supplied.) 

Hampton & Co. v. U.S., 276 U.S. 394, 406 (1928). 

But Congress must fix a primary standard to guide the 
administrative officers in carrying out the details of a law: 

“That the legislative power of Congress cannot be 
delegated is, of course, clear. But Congress may de¬ 
clare its will, and after fixing a primary standard de¬ 
volve upon administrative officers the 1 power to fill 
up the details’ by prescribing administrative rules and 
regulations.” (Emphasis supplied.) 

U.S. v. Shreveport Grain & Elevator Co., 287 U.S. 
77, 85 (1932). E.g. Sec. 336, Tariff Act of 1930, 19 
U.S.C.A. 1336. 

The distinction between the two has been described by 
the Courts: 

“The true distinction, therefore, is, between the dele¬ 
gation of power to make the law, which necessarily in- 
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volves a discretion as to what it shall be, and con¬ 
ferring an authority or discretion as to its execution, 
to be exercised under and in pursuance of the law.” 

Field v. Clark, 143 U.S. 649, 693 (1892); Sen. Doc. 
232, 74th Cong. 2d Sess., p. 442. 

The Supreme Court has marked the outer limits of dele¬ 
gability of the law-making power: 

“Congress cannot delegate legislative power to the 
President to exercise an unfettered discretion * * 

Schechter Poultry Cory. v. U.S., 295 U.S. 495, 537 
(1935); U.S. v. Chemical Foundation, 272 U.S. 1 
(1926). 

The Trade Agreements Act of 1934 violates the Con¬ 
stitution by authorizing the President to exercise an “un¬ 
fettered discretion.” Under the 1930 Act he simply pro¬ 
claimed the findings of the Tariff Commission as it ap¬ 
plied the primary standard of cost-differential. This stand¬ 
ard is omitted in the 1934 Act. 


B. Constitutional Provisions 

Article I, Section 8 of the Federal Constitution provides: 

“Congress shall have the powder to lay and collect 
• * * duties, imports and excises # * * and to regulate 
commerce with foreign nations.” 

Article I, Section 7, provides: 

“All bills for raising revenue shall originate in the 
House * * •” 

Article II, Section 2, provides: 

“He (the President) shall have power by and with 
the advice and consent of the Senate to make treaties, 
provided two-thirds of the Senators present con¬ 
cur * • 
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C. Legislative History 

At the time of enactment of the Act in 1934, the Con¬ 
gress attempted to justify it on the ground that the Presi¬ 
dent had been given similar authority with respect to tar¬ 
iffs in previous legislation. (See H. Rep. 1000, 73rd Cong. 
2d Sess., p. 7, 21). Reference was made to the Act of June 4, 
1794, (1 Stat. 372) giving the President the power to im¬ 
pose embargoes. But the Supreme Court has disposed of 
that Act as precedent for the Trade Agreements Act of 
1934, as follows: 

“(This Act was) not the subject of judicial decision 
and, apart from that, (it) affords no adequate basis 
for a conclusion that the Congress assumed that it pos¬ 
sessed an unqualified power of delegation. (It was) in¬ 
spired by the vexation of American commerce through 
the hostile enterprises of the belligerent powers, (it 
was) directed to the effective execution of policies re¬ 
peatedly declared by Congress, and (it) confided to 
the President * * * an authority cognate to the con¬ 
duct by him of the foreign relations of the Govern¬ 
ment.” 

Panama Refining Co. v. Ryan, 293 U.S. 388, 422 
(1935). 

The proponents of the Act also relied upon the Tariff 
Act of October 1, 1890 (26 Stat. 567) as precedent for the 
1934 Act, but that Act simply gave the President the 
power to suspend the free importation into the United 
States of certain products when he found unreasonable 
restrictions on United States exports. In the Panama Re¬ 
fining case the Supreme Court determined that the Presi¬ 
dent was the mere agent of Congress, and had been given 
no legislative authority in the 1890 Act. 

The proponents of the Act also relied on the Tariff Act 
of March 2, 1897 (29 Stat. 604) as a precedent, but here, 
also, the Secretary of the Treasury was merely given au¬ 
thority to exclude certain products of inferior quality. See 
Buttfield v. Stranahan, 192 U.S. 470, 496, referred to in 
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Panama Refining Co. v. U.S., supra, where it was held the 
law contained a “primary standard”, and thus was no 
unconstitutional delegation of legislative power. 

The same reasoning applies to the Tariff Act of 1909 
(36 Stat. 11), since it did not give the President the broad 
power to fix duties such as he has under the 1934 Act. The 
Tariff Acts of 1913 (38 Stat. 114), 1922 (42 Stat. 941), and 
1930 (46 Stat. 590), contained a primary standard and a 
limit on the President’s discretion. 

The Trade Agreements Act of 1934, for the first time, 
transferred to the President every vestige of power to 
set tariffs and regulate foreign Commerce possessed by 
the Congress. 

D. Intervening Supreme Court Decisions 

In 1933, pursuant to a similarly broad law, the Presi¬ 
dent issued an order prohibiting transportation in inter¬ 
state Commerce of petroleum in excess of certain quotas, 
basing his action on authority contained in Section 9(c) 
of the NIRA. (48 Stat. 200). The Supreme Court of the 
United States later held the NTRA to be an unconstitu¬ 
tional delegation by Congress of its legislative authority: 

“The question whether such a delegation of legisla¬ 
tive power is permitted by the Constitution is not 
answered by the argument that it should be assumed 
that the President has acted * * * for what he believes 
to be the public good”. 

Panama Refining Co. v. Ryan , Supra. 

All of the precedents relied upon by the proponents of 
the Trade Agreements Act of 1934 are considered and 
found distinguishable in that decision. The statute found 
to be an unconstitutional delegation of legislative power 
in the Panama Refining case had a far better defined stand¬ 
ard than that set forth in the Trade Agreements Act of 
1934. 


I 
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Again, in Schechter v. U.S., 295 U.S. 495, the Supreme 
Court referred to the delegation of authority under tariff 
laws prior to 1934, and found the necessary primary stand¬ 
ards and limitations. In holding the NIRA unconstitutional 
in the Schechter case, the Supreme Court was dealing with 
a law which, exactly like the Trade Agreements Act of 1934, 
permitted the President to lift himself by his own boot¬ 
straps. As said by Justice Cardozo: 

I 

“Here, in the case before us, is an attempted dele¬ 
gation not confined to any single act nor to any class 
or group of acts identified or described by reference 
to a standard. Here in effect is a roving commission 
to inquire into evils and upon discovery correct then: 

• * *. This is delegation running riot. No such pleni¬ 
tude of power is susceptible of transfer.” 

The Panama Refining and Schechter cases, cited herein, 
are the first cases wherein the Supreme Court of the 
United States invalidated Congressional legislation on the 
grounds of excessive delegation of legislative authority. 

Both of the cases were decided subsequent to enactment 
of the Trade Agreements Act of 1934. Since these decisions, 
other decisions of the Supreme Court have sustained dele¬ 
gations of the law making power, but in each case none 
was so broad as the Trade Agreements Act of 1934, and 
each was sustained under the President’s war powers and 
has no application here. See Yakus v. U.S., 321 U.S. 414 
(1944); Lichter v. U.S., 334 U.S. 742 (1948); U.S. v. Shore¬ 
line Apartments , 338 U.S. 897 (1949); Woods v. Miller Co., 

333 U.S. 138 (1948); Nutting, “Congressional Delegations 
Since the Schechter Case”, 14 Miss. L.J. 350, 366 (1942); 
Schwartz, “A Decade of Administrative La-w: 1942-1951”, 

51 Mich. L.R. 775, 776 (1953). 

Measured by the legal standards set in the Panama Re¬ 
fining and Schechter cases, the Trade Agreements Act of 
1934 is an unconstitutional delegation of legislative power. 

This unconstitutionalitv is sustained by many prior de¬ 
cisions where similar excessive delegation has been dis- 


i 
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cussed. See Holgate Bros. v. Bashore, 331 Pa. 255, 200A 
672; Doicling v. Lancashire Insurance Company, 92 Wis. 
63, 65 N.W. 73S; Pursley v. Ft. Meyers, 87 Fla. 428, 100 
So. 366; Oakland State Bank v. Bolin, 141 Kan. 126, 40 
P(2d) 437; Slate v. Thompson, 149 Wis. 488, 137 N.W. 20; 
Valiat v. Radium Dial Co., 360 Ill. 407, 196 X.E. 485; Peo¬ 
ple v. Yonkers, 351 Ill. 138, 184 N.E. 228; Mayhew v. Nel¬ 
son, 346 Ill. 381, 178 N.E. 921; National Transit Co. v. 
Boardman, 328 Pa. 450,197 A. 239; O f Neil v. American Fire 
Ins. Co., 166 Pa. 72, 30 A. 943; Scliaezlein v. Cahaniss, 135 
Calif. 466, 67 P. 755. 

Congress has no authority under the Constitution to give 
the President discretionary legislative power in tariff¬ 
making to the extent attempted in the Trade Agreements 
Act of 1934, as amended. As stated in 1 Vom Baur, “Fed¬ 
eral Administrative Law”, p. 33: 

“A statute sets up no standard for the delegate’s 
action (the President) which merely provides ‘the 
President is authorized to prohibit’ the transportation 
of ‘hot oil’ in interstate and foreign commerce. Pana¬ 
ma Refining Co. v. Ryan, 293 U.S. 388. A statute sets 
up no standard where the delegate (President) is free 
to approve, disapprove or amend ‘codes of fair com¬ 
petition’ for industries. Schechter Poultry Corp. v. 
U.S., 295 U.S. 415. No standard is set up where legis¬ 
lation is intended to become effective upon the ‘event’ 
of an agreement between certain persons, in which 
‘event’ other private persons were to become sub¬ 
ject to legal obligations. Hughes, C. J., concurring in 
Carter v. Carter Coal Co., 298 U.S. 238.” 

The Act of 1934 empowers the President to tax and lay 
duties and regulate foreign commerce without limit. Plain¬ 
tiff submits that it is unconstitutional. (See Hearings, Com¬ 
mittee on Finance, U.S. Senate, 84th Cong., 1st Sess., on 
H.R. 1, p. 1241, et. seq.) 

Plaintiff’s contention is emphasized and fortified by the 
1955 decision in U.S. v. Capps, 204 F. 2d 655, aff’d 348 
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U.S. 296, 99 L.Ed. 329 (1955). In that case the United 
States sued an American importer for damages resulting 
from his sale of Canadian “seed” potatoes for food pur¬ 
poses in violation of a contract relating to the potato price 
support program of 1948 (7 U.S.C.A. 624) and the execu¬ 
tive agreement entered into between the United States 
and Canadian governments on November 23, 1948, which 
was intended to protect the U.S. price support program 
from an influx of Canadian imports. The executive agree¬ 
ment provided in substance that the United States would 
not levy countervailing duties on Canadian potatoes under 
Section 303 of the Tariff Act of 1930, if the Canadian gov¬ 
ernment would restrict the export of potatoes to “seed” 
potatoes and so provide in contracts with American im¬ 
porters. The U.S. Court of Appeals held the executive 
agreement involved to be an unconstitutional attempt by 
the President to exercise the exclusive legislative authority 
of Congress. 

IIL THE GENERAL AGREEMENT ON TARIFFS AND TRADE 
(GATT) IS A TREATY MADE IN VIOLATION OF THE CON¬ 
STITUTION 

Apart from the question of the constitutionality of the 
Trade Agreements Act of 1934 itself, there is the separate 
question of the constitutionality of the General Agreement 
on Tariffs and Trade (Geneva Agreement) 1947, popularly 
known as GATT. Since 1947 this 34-nation treaty, which 
has never been submitted to Congress, has been in effect. 
All tariff reductions by the U.S. are made by the Presi¬ 
dent’s representatives in convention with most of the 
other countries of the world on a multilateral basis pur¬ 
suant to it. It is perfectly clear from the legislative history 
of the Trade Agreements Act of 1934 that such trade 
agreements as the Congress attempted to authorize the 
President to engage in were to be bilateral, on a case by 
case basis, and nothing more than simple executive agree¬ 
ments of routine character. GATT is a full fledged, 34- 
nation multilateral treaty of far reaching international 
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implications, patently required on its face to be submitted 
to the Senate of the United States in accordance with Art. 
II, Sec. 2, Cl. 2, of the Federal Constitution, which pro¬ 
vides : 


“He (the President) shall have power, by and with 
the consent of the Senate, to make treaties, provided 
two thirds of the Senators present concur.” 

The Trade Agreements Act of 1934 authorizes no such 
unconstitutional treaty making on the part of the Presi¬ 
dent, nor could Congress so delegate its treaty making re¬ 
sponsibility. As a matter of fact, the 1934 Act has been 
extended every three years on a temporary basis, then in 
1951 for two years, in 1953 for one year, and in 1954 for 

one vear. Each extension since 1951 has contained a caveat 
•» 

that Congress did not approve GATT. (E.g. see H.R. 1, 
84th Cong., 1st Sess., Sec. 3(a) and Sec. 10, Act of June 
16, 1951 (65 Stat. 72) and P.L. 215, S3rd Cong., (67 Stat. 
472): 

Sec. 10. “The enactment of this Act shall not be 
construed to determine or indicate the approval or dis¬ 
approval by the Congress of the Executive Agreement 
known as the General Agreement on Tariffs and 
Trade.” 

This situation was treated with by Chief Judge Parker 
of the U.S. Court of Appeals in the Capps case cited above: 

“We think, however, that the executive agreement 
was void because it was not authorized by Congress 
and contravened provisions of a statute dealing with 
the very matter to which it related * * *. The power 
to regulate foreign commerce is vested in Congress, 
not in the executive or the courts * * *” 

In reviewing the Capps case the U.S. Supreme Court took 
pains to evade and avoid the constitutional question and 
affirmed the Court of Appeals decision on other grounds: 

“* * # w^e agree with the District Court. * * # w^e 
do not reach or pass upon the other grounds discussed 
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by the Court of Appeals” (348 U.S. 296, 99 L.Ed. 
329) 

Thus, if it is assumed that the Trade Agreements Act of 
1934 is not an unconstitutional delegation of legislative 
authority, GATT would none the less seem to be void as 
being in violation of the Act. As stated by Judge Parker 
in the Capps case, supra: 

“* * * it was necessary that the provisions of the 
statute be complied with, and an executive agreement 
which failed to comply with it was void. Morgan v. 
U.S. , 304 U.S. 1, 82 L.Ed. 1129: Panama Refining Co. 
v. Ryan, 293 U.S. 388, 79 L. Ed. 466. As was said by 
Chief Justice Hughes in the case last cited: ‘We are 
not dealing with action, which appropriately belong¬ 
ing to the executive province, is not the subject of 
judicial review or with the presumptions attaching 
to executive action * * * we are concerned with the 
question of delegation of legislative power * * 

Tt is to be noted that the Government argued in the Capps 
case that the validity of the executive agreement was not 
dependent on the Act of Congress, but was made pur¬ 
suant to the inherent powers of the President under the 
Constitution. To this the Court of Appeals answered: 

“* * * the povrer to regulate interstate and foreign 
commerce is not among the powers incident to the 
Presidential office, but is expressly vested by the Con¬ 
stitution in Congress.” 

Further, it has been determined that in no event can an 
executive agreement supersede an Act of Congress. Seery 
v. U.S. . 127 F. Supp. 601: U.S. v. Capps , 204 F. 2d 655. In 
the recent case of Youngstown Sheet and Tube Co. v. Saw¬ 
yer. 343 U.S. 579, 96 L.Ed. 1153, wherein the President 
sought to seize the steel mills, the Supreme Court said: 

“In the framework of our Constitution, the Presi¬ 
dent’s power to see that the laws are faithfully executed 
refutes the idea that he is to be a law maker * * * 
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and the Constitution is neither silent nor equivocal 
about who shall make the laws which the President is 
to execute.” 

As pointed out hereinabove, Art. I, Sec. 1 of the Con¬ 
stitution vests all legislative power exclusively, totally, and 
absolutely in Congress, and Art. I, Sec. 8 makes the power 
and authority to lay and collect import duties and taxes 
absolutely and irrevocably legislative in nature. 

A. Prior Laws Leading lo GATT 

The conclusion is inescapable that the Trade Agree¬ 
ments Act of 1934 is an unconstitutional attempt by Con¬ 
gress to delegate to the President its responsibility to fix 
the tariffs. And as a second and separate proposition, it 
seems to be just as conclusively established that GATT is 
void because it is not authorized in the Trade Agreements 
Act of 1934, even if that Act be assumed to be constitu¬ 
tional, and that if the Act attempts to authorize GATT, 
such an attempted authorization is unconstitutional as it 
deprives the Senate of its constitutional responsibility to 
ratify a treaty by two-thirds concurrence. (See Senator 
Millikin, Hearings, Committee on Finance, U.S. Senate, 
84th Cong. 1st Session, on H.R. 1, p. 1265. “That raises the 
whole basic question as to whether GATT is permitted by 
the Trade Agreements Act. And there is considerable 
argument on that subject.”) A recent article in the Har¬ 
vard Law Review by a former Government official re¬ 
veals the effort to disguise the GATT treaty and make it 
“as much like the bilateral trade agreements * * * as pos¬ 
sible.” 69 Harv. L. Rev. 440, 476. 

These above cited cases simply illustrate a fundamental 
principle of government. While the Federal Constitution 
contains no provisions expressly forbidding the Congress 
to delegate its legislative powers or prohibiting officers 
of one department from exercising functions properly per¬ 
taining to another department, such an express prohibition 


21 


is not necessary. It is implicit in the very nature of our 
Constitution. The principle was stated in Locke’s Appeal 
(1873), 72 Pa. 491: 

“That a power conferred upon an agent because of 
his fitness and the confidence reposed in him cannot 
be delegated by him to another is a general and ad¬ 
mitted rule. Legislatures stand in this relation to the 
people whom they represent. Hence, it is a cardinal 
principle of representative government that the legis¬ 
lature cannot delegate the powder to make laws to any 
other body or authority. ” 

Treatise writers take the same view. Judge Whitfield in 
his article on “Legislative Powers That May Not Be Dele¬ 
gated”, 20 Yale L.J. 87, says: 

“Independent of any written constitution, John 
Locke wrote in 1689: ‘The legislature cannot transfer 
the power of making laws to any other hands, for, it 
being but a delegated power from the people, they 
who have it cannot pass it over to others. ’ ” 

Having directed the Court’s attention to what plaintiff 
considers to be the controlling decisions of the Supreme 
Court and the basic principles involved, plaintiff now urges 
the Court to consider carefully the exact nature and ex¬ 
tent of Congressional delegations of authority in tariff 
making prior to the 1934 Act, and to note with particu¬ 
larity the fundamental and far reaching differences be¬ 
tween those prior laws and the Trade Agreements Act of 
1934. The Court’s attention is invited to the fact that 
there has been no judicial decision on the question of con¬ 
stitutionality of the 1934 Act. As stated by Secretary of 
State Dulles, “The Constitutionality of this particular 
type of legislation has never been passed upon, as far as 
I know, by the United States Supreme Court.” (Hearings, 
Committee on Ways and Means, House of Representatives, 
84th Congress, 1st Session, (1955) on H.R. 1, Part I, p. 
86.) The point of contention has always been the so-called 
“flexible” provision. For purposes of convenience, it is 
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easiest to move backward through time from 1934, when 
the Trade Agreements Act became law. 

The flexible provision of the Smoot-Hawley Tariff Act 
of June 17, 1930 (46 Stat. 590), the last tariff act prior 
to the 1934 Act, provided in pertinent part: 

“336 (a) In order to put into force and effect the 
policy of Congress by this Act intended, the (Tariff) 
Commission * • * shall investigate the differences in 
the costs of production of any domestic article and of 
any like or similar foreign article. * * # 

The Commission shall report to the President the re¬ 
sults of the investigation and its findings with respect 
to such differences in costs of production. * * * 

(c) The President shall by proclamation approve 
the rates of duty * * # specified in any report of the 
Commission under this section, if in his judgment such 
rates of duty and changes are shown by such investiga¬ 
tion of the Commission to be necessary to equalize 
such differences in costs of production /’ 

The applicable law prior to the 1930 Act was the Ford- 
ney-McCumber Tariff Act of September 21, 1922 (42 Stat. 
858), which provided in pertinent part: 

“Section 315(a). That in order to regulate the for¬ 
eign commerce of the United States and to put into 
force and effect the policy of Congress by this Act 
intended, wherever the President, upon investigation 
of the differences in costs of production of articles 
wholly or in part the growth or product of the United 
States and of like or similar articles wholly or in 
part the growth on product of competing foreign coun¬ 
tries, shall find it thereby shown that the duties fixed 
in this act do not equalize the said differences in costs 
of production in the United States and the principal 
competing country, he shall, by such investigation, as¬ 
certain said differences * • # and proclaim the changes 
in # * * any rate or duty * * # necessary’ to equalize 
the same * * *. 

(c) * * * in ascertaining the difference in costs of 
production • • • the President * * * shall take into 
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consideration. (1) the differences in conditions in pro¬ 
duction, including wages, costs of material, and other 
items in costs of production, and such other items in 
costs of production of such or similar articles in the 
U. S. and in competing foreign countries, (2) the dif¬ 
ference in the wholesale selling prices of domestic and 
foreign articles in the principal markets of the U.S., 
(3) advantages granted to a foreign producer by a 
foreign government * * *, (4) any other advantages 
or disadvantages in competition. * * # Investigations 
to assist the President in ascertaining differences in 
costs of production under this section shall be made 
by the U.S. Tariff Commission, and no proclamation 
shall be issued under this section until such investiga¬ 
tion shall have been made.” 

Here, it is obvious, the Congress set specific tariff rates 
on all items of import, as it is required to do under Art. I, 
Sec. 8 of the Constitution. Then it invested the President, 
as an administrative agent of Congress, with certain au¬ 
thority to determine a closely defined fact, to-wit, the dif¬ 
ference between costs of production on a given item here 
and abroad, and gave the President a tariff commission 
which he was compelled to use to find the facts. In the 
case of Hampton, Jr. Co. v. United States . 276 U.S. 394, 
the Supreme Court ruled that the above cited section was 
not an unconstitutional delegation of legislative power, and 
rightly so. In the 1922 Act there is a primary standard, a 
clearly defined limit and purpose restricting the power dele¬ 
gated to the President. He was given no power to legislate, 
only power to execute existing legislation. 

The McKinley Tariff Act of October 1, 1890 (26 Stat. 
612), provided in pertinent part: 

“* * • whenever and so often as the President shall 
be satisfied that the government of any country pro¬ 
ducing and exporting sugars, molasses, coffee, tea, 
hides, * # * imposes duties or other exactions upon the 
agricultural or other products of the United States, 
which in view of the free introduction of such sugar, 
molasses, coffee, tea and hides into the United States 
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he may deem to be reciprocally unequal and unreason¬ 
able, he shall have the power and it shall be his duty 
to suspend * * * the provisions of this Act.” 

In the case of Field v. Clark, 143 U.S. 649, the Act of 
1890 was challenged as an unconstitutional delegation of 
legislative power. The Supreme Court ruled that Congress 
could not delegate its legislative responsibilities, and that 
this Act did not delegate power. The Supreme Court held 
that this section did not invest the President with the 
power of legislation, because nothing involving the ex¬ 
pediency or just operation of such legislation was left to 
the determination of the President; that the legislative 
power was exercised when Congress declared that the sus¬ 
pension should take effect upon a named contingency: 

“What the President was required to do was merely 
in execution of the Act of Congress. It was not the 
making of law. He was the mere agent of the law¬ 
making department to ascertain and declare the event 
upon which its expressed will was to take place.” (276 
U.S. 394, 411.) 

Now, contrast the narrowly confined administrative au¬ 
thority given the President in the above three cited prede¬ 
cessor “flexible” sections to that contained in Section 
350(a) of the Trade Agreements Act of 1934 (19 U.S.C.A. 
1351): 

“* * * the President, whenever he finds as a fact 
that any existing duties or other import restrictions 
of the United States or any foreign country are un¬ 
duly burdening and restricting the foreign trade of 
the United States * * * is authorized from time to 
time . 

“(1) To enter into foreign trade agreements with 
foreign governments, instrumentalities thereof; and 

“(2) To proclaim such modifications of existing 
duties and other import restrictions * # * as are re¬ 
quired or appropriate to carry out any foreign trade 
agreement that the President has entered into here¬ 
under * * *” 
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Here, to use the words of Justice Cardozo, is “an at¬ 
tempted delegation not confined to any single act nor to 
any class or group of acts identified or described by refer¬ 
ence to a standard. Here in effect is a roving Commis¬ 
sion * * Schechter Corp. v. U.S., 295 U.S. 495. The at¬ 
tempted delegation of authority here is similar to and 
comparable in kind, quality, nature, and degree to that 
struck down in the Schechter case. There, as here, there 
was a recitation of facts the President was to find before 
exercising unrestrictive legislative power. As stated by 
Justice Hughes in the Schechter case, (295 U.S. 495), “The 
Congress is not permitted to abdicate or to transfer to 
others the essential legislative functions with which it is 
thus vested.’’ 

By this grant of authority in the 1934 Act the President 
need merely make an executive agreement, and then, by a 
process of lifting himself by his own boot-straps, proclaim 
such tariff modifications as he may wish. (See Hearings, 
Committee on Finance, U.S. Senate, 84th Cong., 1st Sess., 
on H.R. 1, p. 2082 where Senator Malone discusses lack 
of limitation on President’s authority to reduce tariffs.) 
As stated by Justice Cardozo in the Schechter case, (295 
U.S. 495), “this is delegation running riot. No such pleni¬ 
tude of power is susceptible of transfer.” 

Plaintiff contends that the Trade Agreements Act of 
1934, the pertinent language of which is cited above, at¬ 
tempts to do by indirection what Congress has no power 
to do directly, i.e. delegate its responsibility to fix tariff 
duties and regulate foreign commerce. First, it gives the 
President authority to enter into trade agreements, then 
it gives him authority to modify tariff rates to carry out 
the terms of the agreement. The question of whether Con¬ 
gress has the power to authorize the President to enter 
into trade agreements, executive in nature, is still open. 
As stated in “The Constitutional Power of the President 
to Conclude International Agreements”, 64 Yale L.J. 351: 
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“Nowhere in the Constitution can there be found 
an explicit provision granting to the President the 
power to conclude international agreements without 
the sanction of Congress or the Senate.” 

The courts have indicated that there are even constitu¬ 
tional limits to Congressional delegations of foreign af¬ 
fairs power. See US. v. Curtis-Wright Corp., 299 U.S. 
304, 322. A recent decision of the court below illustrates 
this rule forcefully. See Colonial Airlines v. Adams, 87 
F. Supp. 242 (D.C., D.C.) where both majority and dis¬ 
sent in a three-judge court recognized the necessity for 
sufficient standards in a delegation of foreign affairs power. 
And this is apart from the questions of excessive delega¬ 
tion of taxing and foreign commerce regulating power. 

Even assuming that Congress can authorize the Presi¬ 
dent to make trade agreements, it cannot use such device 
as a stratagem to transfer its taxing power and other 
exclusive legislative functions to the Executive Branch. 
Thus, to be valid, the authorization to enter into trade 
agreements contained in the 1934 Act must contain a 
primary standard. Plaintiff submits it does not. 

None the less under the 1934 Act the President signed 
bilateral tariff agreements with France, Great Britain, Bel¬ 
gium, and twenty-six other nations. Each of these nations 
signed similar bilateral agreements with dozens of other 
countries. As a result, a tangled net of concessions, quota 
restrictions, special licenses, and other provisos, was 
created. Tn short, the utter futility and unreasonableness 
of the 1934 Act was soon demonstrated. Problems which 
had never occurred when Congress and the Tariff Com¬ 
mission set the rates now reached enormous proportions, 
the natural consequence of trying to resort to unconstitu¬ 
tional tariff-making by vesting legislative power in the 
President. 

Tn 1947, purporting to act under the authority of the 
1934 Act, the President attempted to solve the problem by 
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entering into a treaty known as the General Agreement 
on Tariffs and Trade, signed at Geneva on August 30, 
1947 by representatives of the United States and twenty- 
two other nations. The Agreement is set out in 61 Stat., 
part 5, page A3. It is popularly known as GATT. It was 
placed in effect provisionally as of January 1, 1948, by 
presidential proclamation dated December 16, 1947. GATT 
was never submitted to Congress for approval as re¬ 
quired by Art. II, Sec. 2 of the Constitution. Here the 
President attempted to use a Congressional grant of an 
thority to make bilateral agreements, itself invalid for 
want of standards, to enter into a full-fledged multilateral 
treaty. As stated by A. J. Sehweppe in Hearings before a 
Subcommittee of the Senate Committee on the Judiciary 
on S. J. Res. 30, 82nd Cong., 2d Sess., 44 (1952): 

“We do not think that executive agreements should 
rise or were ever intended to rise to the dignity of 
treaties. * * * there is a legitimate area for executive 
agreements, but executive agreements should not be 
used to by-pass the treaty powers * * *” 

Congress has specifically indicated that it does not 
recognize GATT. Tn the Trade Agreements Extension Act 
of 1951 (65 Stat. 72), 1953 (67 Stat. 472), and 1954 (68 
Stat. 360), Sec. 10 provided: 

“The enactment of this Act shall not be construed 
to determine or indicate the approval or disapproval 
by the Congress of the Executive Agreement known 
as the General Agreement on Tariffs and Trade.’’ 

A similar provision is contained in the new extension of 
Trade Agreements Act. (See Sec. 3(a)). 

Congress, finally recognizing that the President has 
taken to himself its treaty-making power, attempts to save 
face by calling the treaty an executive agreement, while 
at the same time refusing to recognize it. 

Viewed in another light, even if GATT were validated 
by having been submitted to Congress in accordance with 
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Art. II, Sec. 2 of tlie Constitution, plaintiff submits it would 
be unconstitutional as an unrestricted exercise by the Presi¬ 
dent of the tariff-making and supreme taxing powers of 
Congress. As stated in Asakura v. Seattle, 265 U.S. 332, 
the treaty-making power does not extend “so far as to au¬ 
thorize what the Constitution forbids”. In New Orleans v. 
U.S., 10 Pet. 662, the rule was laid down that “Congress 
cannot by legislation enlarge the Federal jurisdiction nor 
can it be enlarged under the treaty-making power.” Plain¬ 
tiff submits that GATT violates both of these concepts. 

There can be no doubt but that GATT is a treaty. Sena¬ 
tor 0’Mahoney in debate on extension of the 1934 Act just 
recently defined GATT as a “treaty”. 101 Cong. Rec. 4759 
(May 4, 1955). In discussing the Act he said: 

“Mr. President, this country is being transformed 
into an executive government, and Congress blandly 
and calmlv cuts its own throat, although every member 
thereof has taken his oath to support a Constitution 
which provides in the simplest of simple words, that 
‘All legislative powers herein granted shall be vested in 
a Congress of the U.S.’ But, Mr. President, the legis¬ 
lative power of fixing duties and imports is # * * dele¬ 
gated away from the constitutional authority and is 
vested in the Executive * * * ” (101 Cong. Rec. 4760, 
May 4, 1955). 

In similar vein, Senator Millikin, in colloquy with John 
Foster Dulles, Secretary of State, said: 

“I want to add a word of friendly advice. In com¬ 
mittee, while differing in some matters, we all seemed 
! to be unanimous on the point that there were a number 
of things in GATT * * * which I am quite sure the ma¬ 
jority, if not all the members of the committee, felt 
that too much authority was delegated to GATT, more 
than could be constitutionally delegated”. (Hearings, 
Committee on Finance, U. S. Senate, 84th Cong., 1st 
Sess., on H.R. 1, part 2, p. 1243, March 8,1955). (Em¬ 
phasis added). 
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Senator George Malone lias stated over and over again 
that GATT, like the Trade Agreements Act itself, is un¬ 
constitutional. See “The Domestic Economy v. Foreign Re¬ 
lations,” speech of Hon. George W. Malone in U.S. Senate, 
April 1, 1955 (101 Cong. Rec. 3607); “A Conspiracy to De¬ 
stroy American Workingmen and Small Investors” , Speech 
of Hon. George W. Malone in U.S. Senate, Feb. 28, 1955 
(101 Cong. Rec. 1865). (See also Sen. Rep. 232, 84th Cong., 
1st Sess., p. 15, Minority views by Senator George W. 
Malone.) 

Secretary of State John Foster Dulles himself has taken 
the position that GATT is a treaty and cannot become op¬ 
erative until it is ratified by the Senate. In referring to 
recent negotiations under GATT and the signature thereof 
in behalf of the United States by Mr. Dulles’ subordinates, 
Mr. Dulles stated as to such GATT amendments: 

“He signed it ad referendum, subject to approval by 
Congress. * * * The same way treaties are signed. As 
you know, they really do not become operative until 
the Senate has consented to their ratification, and that 
is the way he has acted in relation to this document.” 
(Hearings before the Committee on Finance, U.S. Sen¬ 
ate, 84th Cong., 1st Sess. on H.R. 1, p. 2069 March 21, 
1955.) 

It is obvious that Secretary of State Dulles considers 
that GATT cannot be operative until ratified by the Senate. 
None the less, plaintiff company has had its business de¬ 
stroyed by tariff reductions made pursuant to terms of the 
“inoperative” treaty GATT. If this is not obvious in the 
admissions of the Secretary of State, remaining doubt is 
removed by his statements in the following colloquy in the 
same Senate Hearings: 

“The Chairman: Has any President illegally exer¬ 
cised them? (Tariff reducing powers under GATT) 

# • * 

“Secretary Dulles: You are getting into the border 
zone of authority between the President and the Legis- 
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lative (sic), where we all know there is no clear line. 
There are some things which a President can do tem¬ 
porarily on an emergency basis. And then there are 
other things which are sufficiently permanent in char¬ 
acter so that it seems appropriate to bring it to Con¬ 
gress”. (Hearings, U.S. Senate Committee on Finance, 
84th Cong., 1st Sess., on H.R. 1 , p. 2064.) 

Plaintiff submits that even if the excessive delegation of 
legislative power to enter into bilateral trade agreements 
contained in the 1934 Act could be justified on a temporary 
emergency basis from 1934 to 1948, certainly there is not 
the slightest authority or justification for tariff reductions 
under GATT, a 34-nation multilateral treaty under which 
countries other than the United States exercise Congress’ 
tariff making and duty setting powers. By means of GATT, 
a treaty not submitted to Congress, the President has trans¬ 
ferred the power of Congress under Art. I, Sec. 8 of the 
Constitution to an international organization to exercise. 
This is unconstitutional. 

IV. THERE ARE NO ADMINISTRATIVE REMEDIES FOR 
PLAINTIFF TO EXHAUST 

The Court below holds that even if it did have jurisdic¬ 
tion, plaintiff has not stated a cause of action, as adminis¬ 
trative remedies have not been exhausted. As pointed out 
hereinabove, the only administrative remedy available is . 
that set forth in 19 U.S.C.A. 1516, which provides in sub¬ 
stance that a manufacturer can complain to the Secretary 
of the Treasury. It is obvious this section must be read 
with 28 U.S.C.A. 15S3, which confines the administrative 
authority of the Secretary of the Treasury to exactions 
“within” his jurisdiction. The only matters within defend¬ 
ant’s jurisdiction are rates and duties established pursuant 
to constitutional action by Congress. Plaintiff’s whole 
complaint rests on the proposition that defendant has no 
lawful authority to apply rates except in accordance with 
“applicable law.” See 19 U.S.C.A. 1502. GATT and the 
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Trade Agreements Act of 1934, if unconstitutional, are not 
applicable law, and rates assessed thereunder are not within 
the jurisdiction of the Secretary of the Treasury. Defend¬ 
ant cannot lift himself by his^lMi bootstraps. He is em¬ 
powered in 19 U.S.C.A. 1516 to exercise certain adminis¬ 
trative authority, but that authority is limited by 19 
IT.S.C.A. 1502 to making administrative determinations re¬ 
garding rates and classifications lawfully established. If 
the Trade Agreements Act is an unconstitutional delega¬ 
tion of legislative power, or if GATT is itself a treaty made 
in violation of the Constitution, or even if the Trade Agree¬ 
ments Act of 1934 is constitutional but GATT exceeds the 
authority granted in the Act, then defendant has no au¬ 
thority to provide an administrative remedy, since the ques¬ 
tions raised are not within his jurisdiction. In short, the 
question of exhaustion of administrative remedies like that 
of exclusive jurisdiction under 28 U.S.C.A. 1583, must de¬ 
pend upon a resolution of the constitutional questions 
raised on the merits. 

In Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 
579, 96 L. Ed. 1153, a similar problem was resolved by the 
Court below. See 103 F. Supp. 569. 

Further, plaintiff points out that the law generally does 
not favor decisions which are not on the merits Bridoux 
v. Eastern Air Lines, 214 F. 2d 207; Manos v. Fickenscher, 
62 A. 2d 791. Copeland Motor Co. v. General Motors Corp., 
199 F. 2d 566. 

And in any event, there are many instances where judi¬ 
cial relief has been granted prior to exhaustion of admin¬ 
istrative remedies. See Wettre v. Hague, 168 F. 2d 825; 
Farrell v. Moomau, S5 F. Supp. 125; Reeber v. Rossell, 91 
F. Supp. 108. Where there is a clear violation of an incon¬ 
testable right, exhaustion of administrative remedies is not 
a prerequisite to judicial review. Youngstown Sheet and 
Tube Co. v. Sawyer, 103 F. Supp. 569, Appd. 343 U. S. 579. 










Appellant has standing to assert such a right by challeng¬ 
ing the constitutionality of GATT and the Trade Agree¬ 
ments Act. Franklin, N. J. v. Tugwell, 85 F. 2d 208; Vogt 
& Sons v. Rothensies, 11 F. Supp. 225; U. S. v. Butler, 297 
U. S. 1; Head Money Cases, 112 U. S. 580. See also Ala¬ 
bama Power Co. v. Iekes, 302 U. S. 464, and Spiegel v. PUC, 
226 F. 2d 29. 

V. THE COURT BELOW ERRED IN DENYING PLAINTIFF'S 
MOTION FOR LEAVE TO AMEND COMPLAINT 

Under Rule 15, F.R.C.P., plaintiff was entitled to amend 
its Complaint so as more clearly to show that the court 
below had jurisdiction because of the alleged concert of 
action between the State Department and Treasury De¬ 
partment officials. Leave to amend should be freely given 
so that a case can be determined on the merits and not a 
mere technicality. Copeland Motor Co. v. General Motors 
Corp., 199 F. 2d 566. 

CONCLUSION 

Plaintiff submits that for the reasons set forth herein, 
the judgment of the Court below should be reversed. 

Roy St. Lewis 
Carl L. Shipley 
982 National Press Bldg. 
Washington 4, D. C. 

Attorneys for Appellant. 
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1 Filed Feb. 28, 1955 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

C. A. No. 876-’55 

Morgantown Glassware Guild, Inc., Morgantown, 
West Virginia, Plaintiff 


v. 

George M. Humphrey, Secretary of the Treasury of the 
United States, Treasury Department, Washington, D. C., 
Defendant 

Complainl for Declaratory Judgment 

1. Plaintiff is a West Virginia corporation with prin¬ 
cipal offices in the State of West Virginia, at the city of 
Morgantown. Defendant is the executive officer of the Fed¬ 
eral Government charged by law with the assessment of 
duties on imported merchandise in accordance with the ap¬ 
propriate acts of Congress and the Constitution of the 
United States. The amount in controversy exceeds, exclu¬ 
sive of interest and costs, the sum of three thousand 
($3,000.00) dollars. This Court has jurisdiction of this 
matter by reason of the Declaratory Judgment Act, 22 
U.S.C.A. 2201. 

2. Plaintiff is a domestic manufacturer of handblown and 
pressed table, stem and ornamental glassware and tumblers. 
Its factory was started at the close of the last century. In 
1949 it had over three hundred (300) employees and shipped 
a million and a quarter dollars worth of glassware annually. 
Today it has only one hundred and fifty (150) employees, 
and its shipments have fallen to approximately $750,000 per 
year. During the same period the industry average hourly 

wage has increased forty-three (43%) percent, to an 
2 industry hourly average of $1.72 per hour, while 
European and Japanese glass workers ’ wages are 


3 


anywhere from one-eighth (Vs) to one-third (Ms) of wages 
paid to United States workers. 

3. Between 1945 and 1950 handmade glassware was not 
being imported in any substantial volume. Beginning in 
1950 imports increased very rapidly, and as a result plain¬ 
tiff suffered the injury set forth hereinabove. 

4. Plaintiff alleges that the injury it has suffered is di¬ 
rectly caused by and is the direct result of the unlawful 
assessment of duties by defendant on imported handblown 
and pressed glassware. The proper rate of duty on hand- 
blown ware is sixty (60) percentum ad valorem and the 
proper rate on pressed ware is fifty (50) percentum ad 
valorem, as established by Paragraphs 218(f) and (g) of 
the Tariff Act of 1930, 19 U.S.C.A. 1001. 

5. Defendant is charged under 19 U.S.C.A. 1502 with the 
duty of assessing tariff duties in accordance with applicable 
law. At present defendant is assessing duties on hand- 
blown and pressed glassware on the basis of certain con¬ 
cessions in the rates made by the President in the purported 
exercise of authority delegated to him by the Trade Agree¬ 
ments Act of 1934, as amended, 48 Stat. 943, 57 Stat. 125, 59 
Stat. 410, 63 Stat. 698, the Trade Agreements Extension Act 
of 1951, 65 Stat. 72, and the Trade Agreements Extension 
Act of 1953, 67 Stat. 472, 68 Stat. 360. 

6. Plaintiff alleges that defendant in assessing duties 
based on said concessions has acted and is acting ultra vires 
his power and authority, and that said reduced rates are 
null and void and of no effect, and deprive plaintiff of a 
valuable property right without just compensation and 
without due process of law, since the statutes under which 

the President assumed to reduce the rates of duty es- 
3 tablished in the Tariff Act of 1930 are unlawful and 
in violation of Art. 1, Sections 1, 7, and 8 and Art. 2, 
Section 2 of the Federal Constitution in that they attempt 
to delegate to the President the legislative duty of Con- 
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gress to regulate foreign commerce, to delegate to the Presi¬ 
dent the supreme taxing power of Congress, and to delegate 
to the President the treaty making powers of Congress, all 
of which powers are beyond the Constitutional authority of 
the President to exercise and beyond the Constitutional 
power of Congress to delegate. 

7. Plaintiff further alleges that defendant is assessing the 
said duties on the basis of the reduced rates on handblown 
and pressed glassware contained in a certain multilateral 
agreement known as the General Agreement on Tariffs and 
Trade (Geneve Agreement), 1947, placed in effect provi- 
sonally as of January 1, 1948, by proclamation of the Presi¬ 
dent dated December 16, 1947, and that said rates are null 
and void and of no effect in that they are less than the duties 
duly established by Act of Congress for such items in Para¬ 
graphs 218(f) and (g) of the Tariff Act of 1930,19 U.S.C.A. 
1001. Said reduced rates deprive plaintiff of his statutory 
protection against destructive foreign competition, and have 
resulted in irreparable injury to his business as set forth 
hereinabove, and thus deprive plaintiff of a valuable prop¬ 
erty right without just compensation and without due proc¬ 
ess of law. Said General Agreement on Tariffs and Trade, 
popularly known as GATT, including all reduced tariff 
rates, and limitations on the power of Congress to impose 
excises and quotas or impose tariffs on an item on the free 
list or raise reduced rates contained therein, is illegal, un¬ 
lawful, and of no effect, as it is, in entirety, violative of the 
supreme taxing authority of Congress, the treaty making 
powers of Congress, and the foreign commerce regulating 
authority of Congress. Plaintiff further alleges it is an un¬ 
constitutional and unlawful attempt by the President 
4 to exercise power and authority not delegated to him 
in the Federal Constitution for the purpose of limit¬ 
ing certain powers delegated exclusively to Congress and 
transferring said powers to an international administrative 
agency neither recognized by the Congress nor approved by 
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the people’s elected representatives. Plaintiff further al¬ 
leges the provisions of GATT were specifically rejected in 
1950 by Congress when it disapproved the International 
Trade Organization (Havana Agreement), 1947. Plaintiff 
further avers and states that as a result all efforts by de¬ 
fendant to give effect to the handmade glassware rates con¬ 
tained in GATT are unlawful and unconstitutional. 

Wherefore, plaintiff demands that the Court adjudge: 

1. That the actions of defendant complained of herein¬ 
above are unlawful and in violation of the Tariff Act of 
1930, and 

2. That said acts of defendant as hereinabove alleged are 
beyond his statutory and/or constitutional authority and 
power. 

Roy St. Lewis 
Roy St. Lewis 
Carl L. Shipley 
Carl L. Shipley 
982 National Press Bldg. 
Washington 4, D. C. 

Robert T. Donley 

by H. Z. 

Robert T. Donley 
Morgantown, West Virginia 
Attorneys for Plaintiffs 


5 Filed May 4,1955 

Motion to Dismiss 

Comes now George M. Humphrey, Secretary of the 
Treasury, by his attorney, the United States Attorney, and 
moves this honorable Court to dismiss the complaint herein 
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for lack of jurisdiction or, in the alternative, for failure to 
state a claim upon which relief may be granted. 

Leo A. Rover 
Leo A. Rover 
United States Attorn-ey 

Oliver Gasch 
Oliver Gasch 

Assistant United States Attorney 

Frank H. Strickler 
Frank H. Strickler 
Assistant United States Attorney 

George E. Hamilton III 
George E. Hamilton III 
Assistant United States Attorney 


6 Filed May 27,1955 

Motion for Leave to Amend Complaint 

Comes now plaintiff in the above matter, pursuant to Rule 
15, F.R.C.P. and moves this Court for leave to amend its 
complaint herein, and for cause states newly acquired in¬ 
formation requires that plaintiff set forth in its complaint 
additional allegations relating to concerted action by de¬ 
fendant in restraint of trade and competition to plaintiff’s 
injury. 

Carl L. Shipley 
Carl L. Shipley 


7 Filed May 27, 1955 

Amended Complainl for Declaratory Judgment 

1. Plaintiff is a West Virginia corporation with principal 
offices in the State of West Virginia, at the city of Morgan¬ 
town. Defendant is the executive officer of the Federal 
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Government charged by law with the assessment of duties 
on imported merchandise in accordance with the appro¬ 
priate acts of Congress and the Constitution of the United 
States. The amount in controversy exceeds, exclusive of 
interest and costs, the sum of three thousand ($3,000.00) 
dollars. This Court has jurisdiction of this matter by rea¬ 
son of the Declaratory Judgment Act, 22 U.S.C.A. 2201. 

2. Plaintiff is a domestic manufacturer of handblown and 
pressed table, stem and ornamental glassware and tumblers. 
Its factory was started at the close of the last century. In 

1949 it had over three hundred (300) employees and shipped 
a million and a quarter dollars worth of glassware an¬ 
nually. Today it has only one hundred and fifty (150) em¬ 
ployees, and its shipments have fallen to approximately 

$750,000 per year. During the same period the in- 
8 dustry average hourly wage has increased forty-three 
(43%) percent, to an industry hourly average of 
$1.72 per hour, while European and Japanese glass work¬ 
ers’ wages are anywhere from one-eighth ( Vs ) to one-third 
(%) of wages paid to United States workers. 

3. Between 1945 and 1950 handmade glassware was not 
being imported in any substantial volume. Beginning in 

1950 imports increased very rapidly, and as a result plain¬ 
tiff suffered the injury set forth hereinabove. 

4. Plaintiff alleges that the injury it has suffered is di¬ 
rectly caused by and is the direct result of the unlawful 
assessment of duties by defendant on imported handblown 
and pressed glassware. The proper rate of duty on hand- 
blown ware is sixty (60) percentum ad valorem and the 
proper rate on pressed ware is fifty (50) percentum ad 
valorem, as established by Paragraphs 218(f) and (g) of 
the Tariff Act of 1930,19 U.S.C.A. 1001. 

5. Defendant is charged under 19 U.S.C.A. 1502 with the 
duty of assessing tariff duties in accordance with appli¬ 
cable law. At present defendant is assessing duties on 
handblown and pressed glassware on the basis of certain 
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concessions in the rates made by the President in the pur¬ 
ported exercise of authority delegated to him by the Trade 
Agreements Act of 1934, as amended, 48 Stat. 943, 57 Stat. 
125, 59 Stat. 410, 63 Stat. 698, the Trade Agreements Ex¬ 
tension Act of 1951, 65 Stat. 72, and the Trade Agree¬ 
ments Extension Act of 1953, 67 Stat. 472, 68 Stat. 360. 

6. Plaintiff alleges that defendant in assessing duties 
based on said concessions has acted and is acting ultra vires 
his power and authority, and that said reduced rates are 
null and void and of no effect, and deprive plaintiff of a 
valuable property right without just compensation and 

without due process of law, since the statutes under 
9 which the President assumed to reduce the rates of 

duty established in the Tariff Act of 1930 are unlaw¬ 
ful and in violation of Art. 1, Sections 1, 7, and 8 and Art. 2, 
Section 2 of the Federal Constitution in that they attempt 
to delegate to the President the legislative duty of Congress 
to regulate foreign commerce, to delegate to the President 
the supreme taxing power of Congress, and to delegate to 
the President the treaty making powers of Congress, all of 
which powers are beyond the Constitutional authority of 
the President to exercise and beyond the Constitutional 
power of Congress to delegate. 

7. Plaintiff further alleges that defendant is assessing 
the said duties on the basis of the reduced rates on band- 
blown and pressed glassware contained in a certain multi¬ 
lateral agreement known as the General Agreement on 
Tariffs and Trade (Geneva Agreement), 1947, placed in 
effect provisionally as of January 1, 1948, by proclamation 
of the President dated December 16, 1947, and that said 
rates are null and void and of no effect in that they are less 
than the duties duly established by Act of Congress for 
such items in Paragraphs 218(f) and (g) of the Tariff Act 
of 1930, 19 TJ.S.C.A. 1001. Said reduced rates deprive 
plaintiff of his statutory protection against destructive for¬ 
eign competition, and have resulted in irreparable injury 
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to his business as set forth hereinabove, and thus deprive 
plaintiff of a valuable property right without just compen¬ 
sation and without due process of law. Said General 
Agreement on Tariffs and Trade, popularly known as 
GATT, including all reduced tariff rates, and limitations 
on the power of Congress to impose excises and quotas or 
impose tariffs on an item on the free list or raise reduced 
rates contained therein, is illegal, unlawful, and of no effect, 
as it is, in its entirety, violative of the supreme tax¬ 
ing authority of Congress, the treaty making powers of 
Congress, and the foreign commerce regulating au- 
10 thority of Congress. Plaintiff further alleges it is 
an unconstitutional and unlawful attempt by the 
President to exercise power and authority not delegated to 
him in the Federal Constitution for the purpose of limiting 
certain powers delegated exclusively to Congress and trans¬ 
ferring said powers to an international administrative 
agency neither recognized by the Congress nor approved 
by the people’s elected representatives. Plaintiff further 
alleges the provisions of GATT were specifically rejected in 
1950 by Congress when it disapproved the International 
Trade Organization (Havana Agreement), 1947. Plaintiff 
further avers and states that as a result all efforts by de¬ 
fendant to give effect to the handmade glassware rates con¬ 
tained in GATT are unlawful and unconstitutional. 

8. Plaintiff further alleges that the import duties fixed 
on low wage foreign handmade glass in Section 218(f) and 
(g) of the Tariff Act of 1930, 19 U.S.C.A. 1001, were spe¬ 
cifically enacted for and confer on it a statutory protection 
against destructive foreign competition; that defendant is 
bound under the applicable law as stated in 19 U.S.C.A. 
1502, to assess import duties of sixty (60) and fifty (50) 
percentum on all imports of foreign handmade and pressed 
glassware for the protection of plaintiff that plaintiff has a 
legal and constitutional right to said protection; that de¬ 
fendant is depriving plaintiff of its right to said protection 
in violation of 19 U.S.C.A. 1502, and the Federal Constitu- 




10 


tion, by assessing reduced rates of fifteen (15) and twenty- 
five (25) percentum, purportedly set forth in a multilateral 
treaty known as General Agreement on Tariffs and Trade 
(Geneva 1947), known as GATT, which was not made by 
and with the consent of the United States Senate as re¬ 
quired by Art. 2, Sec. 2 of the Federal Constitution. As 
a result, plaintiff has suffered destruction of its business 
as set forth hereinabove, and is threatened with total 
annihilation, which amounts to a taking of its prop- 
11 erty without due process of law and without just 
compensation, all in violation of its right to do busi¬ 
ness under the statutory protection from low wage foreign 
handmade glassware, provided in Section 218(f) and (g) 
of 19 U.S.C.A. 1001. 

Said acts of defendant were and are undertaken in con¬ 
cert with, in conscious parallelism with, and in conspiracy 
with John Foster Dulles, Secretary of State of the United 
States, and other officials, as a result of mutual agreement 
and understanding among and between them to destroy and 
take away plaintiff’s business and give and divert it to for¬ 
eign producers whose countries of domicile are signatories 
of GATT, and who do not have to meet the compulsory 
minimum wages, maximum hours, unemployment insur¬ 
ance, social security, and other mandatory production costs 
imposed by the Government on plaintiff. Said acts of de¬ 
fendant amount to an unreasonable restraint of trade and 
competition contrary to law. 

Wherefore, plaintiff demands that the Court adjudge: 

1. That the actions of defendant complained of herein¬ 
above are unlawful and in violation of the Tariff Act of 
1930, and 

2. That said acts of defendant as hereinabove alleged are 
beyond his statutory and/or constitutional authority and 
power. 
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3. That said acts of defendant are in restraint of trade 
and competition. 

Roy St. Lewis 
Roy St. Lewis 
€arl L. Shipley 
Carl L. Shipley 
982 National Press Bldg. 
Washington 4, D. C. 

Robert T. Donley 
Robert T. Donley 
Morgantown, West Virginia 
Attorneys for Plaintiffs 


13 Filed June 6,1955 

Points and Authorities in Opposition to Motion for 
Leave to Amend 

Defendant opposes plaintiff’s motion for leave to amend 
upon the following grounds: 

1. The allegation that John Foster Dulles, Secretary of 
State, and George M. Humphrey, Secretary of the Treas¬ 
ury, have joined in a conspiracy, the sole purpose of which 
is the destruction of plaintiff’s business, strains the imag¬ 
ination, is frivolous and, therefore, would be subject to a 
motion to strike under the Federal Rules of Civil Pro¬ 
cedure. Furthermore, it is clear that such an allegation is 
being made with the sole purpose of avoiding the effect of 
a motion to dismiss filed by defendant on May 4, 1955. 

2. The allegation referred to is insufficient to give plain¬ 
tiff standing to sue under the Court of Appeals’ ruling in 
Kansas City Power & Light Co. v. McKay, No. 12,067, de¬ 
cided by our Court of Appeals on April 28,1955. 

3. The failure of plaintiff to specify with particularity 
the facts giving rise to the conspiracy makes such an allega¬ 
tion insufficient, State of Arizona v. Hobby, No. 11839 (C.A. 
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D.C. 1954), not yet reported, and therefore subject to a 
motion to strike. 

14 4. If an amendment were permitted setting forth 

a conspiracy between the defendant and John Foster 
Dulles, Secretary of State, this Court could not grant the 
relief requested as the Secretary of State has not been 
named as a defendant in the amendd complaint. Heyward 
v. Public Housing Administration, 214 U.S. 222 (C.A. D.C. 
1954). 

It is respectfully submitted that upon the basis of the 
foregoing, the motion for leave to amend should be denied. 

Leo A. Rover 
Leo A. Rover 
United States Attorney 

Oliver Gasch 
Oliver Gasch 

Assistant United States Attorney 

Frank H. Strickler 
Frank H. Strickler 
Assistant United States Attorney 

George E. Hamilton III 
George E. Hamilton III 
Assistant United States Attorney 


i 
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15 Filed June 18, 1955 

Opposition to Motion to Dismiss 

Comes now plaintiff, by its attorneys, and opposes de¬ 
fendant’s motion to dismiss on the ground that this Court 
has jurisdiction, the plaintiff has standing to sue, and the 
complaint states a cause of action. 

Roy St. Lewis 
Roy St. Lewis 
Carl L. Shipley 
Carl L. Shipley 
982 National Press Bldg. 
Washington 4, D. C. 

Robert T. Donley 
Robert T. Donley 
Morgantown, W. Va. 


16 Filed Aug. 29, 1955 

Memorandum Opinion 

Plaintiff, a domestic manufacturer of handblown and 
pressed glassware, alleges that although defendant is 
charged by law with the responsibility of assessing the 
duties on similar imported merchandise at a rate set by 
statute at 60 per centum ad valorem on handblown ware and 
50 per centum on pressed ware, 1 defendant is unlawfully 
imposing reduced rates of duty on such imported merchan¬ 
dise under the terms of an international agreement 2 entered 
into by the President of the United States under what plain¬ 
tiff says is an unconstitutional grant of authority by Con¬ 
gress. 3 Plaintiff claims it has been injured by these re¬ 
duced rates on imported merchandise, 4 and seeks a declara- 

1 19 U.S.C.A. 1001, Par. 218 (f) and (g). 

2 General Agreement on Tariffs and Trade, Geneva 1947. 

a 19 U.S.C.A. 1351. 

■* Plaintiff says that in 1949 it had over 300 employees and shipped over a 
million dollars worth of glassware annually and that as a result of the imports 
complained of plaintiff’s shipments have fallen to $750,000 yearly and its 
employees to 150. 
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tory judgment that the acts complained of are beyond the 
statutory and constitutional authority of defendant. 

The constitutionality of the Trade Agreement Act 
17 is challenged on the ground that it attempts to dele¬ 
gate to the President the legislative power of Con¬ 
gress over tariffs, foreign commerce and treaties. 

The matter now before the court is a motion by defendant 
to dismiss plaintiff’s action on the ground of “lack of juris¬ 
diction or, in the alternative, for failure to state a claim 
upon which relief may be granted.” 

Congress has provided a remedial procedure whereby an 
American manufacturer may protest to the Secretary of 
the Treasury the rate of duty placed upon imported mer¬ 
chandise of the class produced by such American manufac¬ 
turer. 19 U.S.C.A. 1516. Feltex Corp. v. Dutchess Hat 
Works, 71 F. 2d 322. If the Secretary of the Treasury 
makes a ruling adverse to the American manufacturer, then 
such manufacturer may seek to have the ruling reversed in 
the United States Customs Court. 28 U.S.C.A. 1583. In¬ 
cluded in such remedy is the right of appeal to the Court of 
Customs and Patent Appeals and review thereof by the 
Supreme Court on petition for certiorari. 28 U.S.C.A. 
2601. The record in the instant case does not show that 
plaintiff has availed itself of the procedure outlined. 

Plaintiff insists it has a right to have the constitutionality 
of the Trade Agreement Act s determined in this court—a 
constitutional court—exercising judicial power under Ar¬ 
ticle III of the Constitution. On the other hand, defendant 
maintains that this court is without jurisdiction, citing 28 
U.S.C.A. 1583, which reads in pertinent part as follows: 

“The Customs Court shall have exclusive jurisdiction to 
review on protest the * * * rate and amount of duties charge¬ 
able and as to all exactions of whatever character within the 
jurisdiction of the Secretary of the Treasury * * (Em¬ 
phasis supplied.) 


3 19 U.S.C.A. 1351. 
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18 Within limits laid down in the Constitution, Con¬ 
gress may fix the jurisdiction of the courts of the 
United States. Although the Customs Court is a legisla¬ 
tive court and not a constitutional court it may determine 
the constitutionality of a statute concerning tariffs. Ric- 
comini v. United States, 69 F. 2d 480. Clearly the Customs 
Court is the tribunal to which Congress has committed full 
power to relieve against illegality in the assessment of 
duties and its jurisdiction in such matters is exclusive. 
United States v. Cottman Co., et al., 190 F. 2d 805, 808. 
Moss v. United States, 103 F. 2d 395. As already indicated, 
there is a right of appeal therefrom to the Court of Customs 
and Patent Appeals and there may be a review by the Su¬ 
preme Court on petition for certiorari. Plaintiff’s reliance 
upon the Declaratory Judgment Act is not tenable. That 
Act does not confer jurisdiction in courts over cases in 
which it did not exist before its enactment. Hanes v. Pace, 
203 F. 2d 225. But even if it be assumed arguendo that 
this court has jurisdiction as plaintiff claims, still the com¬ 
plaint does not state a cause of action upon which relief can 
be granted as plaintiff has not exhausted its administrative 
remedies. 6 

The motion of plaintiff for leave to amend its complaint 
will be denied and the motion of the defendant to dismiss 
will be granted. 

Counsel for defendant will submit an appropriate pro¬ 
posed order. 

Burnita Shelton Matthews 
Judge 

August 29,1955 


6 The constitutional question suggested in the instant case of improper dele¬ 
gation of legislative power to the President is one of a number of constitu¬ 
tional questions suggested in Allen, Chrm., 12th Region Wage Stabilization 
Board, et aL, v. Grand Central Aircraft Co., 347 U.S. 535, 553. There the 
Supreme Court held that it would be premature for it to rule upon questions 
submitted concerning constitutionality of the statute involved until after the 
required administrative procedures have been exhausted. 
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19 Filed Sep. 20, 1955 

Order 

Upon consideration of the defendant’s motion to dismiss 
the complaint or, in the alternative, for summary judgment, 
the plaintiff’s motion to amend its complaint, and oral argu¬ 
ment of counsel, it is by the Court for the reasons set forth 
in its memorandum opinion filed herein on August 29,1955, 

Ordered that the complaint be and the same is hereby dis¬ 
missed, and it is 

Further Ordered that the plaintiff’s motion to amend its 
complaint be and the same hereby is denied, and it is 

Further Ordered that the plaintiff pay the costs of this 
proceeding. 

Burnita Shelton Matthews 
Judge 


20 Filed Nov. 15, 1955 

Notice of Appeal 

Notice is hereby given this 15 day of November, 1955, 
that Morgantown Glassware Guild, Inc. hereby appeals to 
the United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 20 
day of Sept., 1955 in favor of deft, against said pltf. 

Carl L. Shipley 
Koy St. Lewis 
A tty. for Pltf . 
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STATEMENT OF QUESTIONS PRESENTED 




In the opinion of appellee, the questions presented are as 
follows: 

1. Whether the district court was correct in holding that 
it was without jurisdiction, the Customs Court having ex¬ 
clusive jurisdiction in this matter. 

2. Whether the district court was correct in holding that 
appellant is not entitled to judical relief since it has not 
exhausted its administrative remedy. 


(i) 
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Morgantown Glassware Guild, Inc., Morgantown, West 
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v. 

George M. Humphrey, Secretary of the Treasury, 

APPELLEE 
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ON APPEAL FROM THE UNITED STATES DISTRICT COUKI 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

This action was brought by Morgantown Glassware 
Guild a domestic producer of glassware, seeking a declara¬ 
tory judgment that the Secretary of the Treasury, in 
assessing tariff duties on imported glassware on the basis 
of concessions in tariff rates made by the President under 
the Trade Agreements Act of 1934, as amended, is pro¬ 
ceeding under unconstitutional authority and that the 
lawful tariff rates are those established by the Tariff Act 
of 1930. The district court dismissed for lack of jurisdic¬ 
tion and for failure to exhaust administrative remedies. 
The pertinent facts, as alleged in the pleadings, and the 
proceedings below, may be summarized as follows: 


(l) 







2 


The complaint, filed February 28, 1955, under the De¬ 
claratory Judgment Act, 28 U.S.C. 2201, identified plaintiff 
as a West Virginia corporation engaged in the manufacture 
of handblown and pressed glassware (J.A. 2). 1 Plaintiff 
stated that in 1949, when glassware was not being imported 
in any substantial volume, it employed over three hundred 
workers and was shipping $1,250,000.00 worth of glassware 
annually (J.A. 2-3). Beginning in 1950, the complaint 
alleged, glassware imports from European and Japanese 
manufacturers with lower costs increased very rapidly 
(J.A. 2-3). As a consequence, plaintiff continued, as of 
the date of filing of the complaint, its shipments had fallen 
to approximately $750,000 per year, and its work force had 
been halved (J.A. 2). It was alleged that the injury suffered 
was directly caused by the unlawful assessment of duties 
on imported glassware by the Secretary of the Treasury 
(J.A. 3). The complaint stated that the proper rate of 
duty on handblown ware is sixty percent ad valorem and 
that the proper rate on pressed ware is fifty percent ad 
valorem , all as established by Paragraphs 218(f) and (g) of 
the Tariff Act of 1930, 46 Stat. 590, 606, 19 U.S.C. 1001 
(J.A. 3). It was asserted, however, that the Secretary was 
assessing reduced duties on such imported glassware on 
the basis of certain concessions in the rates made by the 
President under the authoritv delegated to him bv the 
Trade Agreements Act of 1934, as amended, 48 Stat. 943, 
57 Stat. 125, 59 Stat. 410, 63 Stat. 698; the Trade Agree¬ 
ments Extension Act of 1951, 65 Stat. 72; and the Trade 
Agreements Extension Act of 1953, 67 Stat. 472, 68 Stat. 360 
(J.A. 3). The complaint alleged that the reduced rates 
were null and void since the statutes under which the Presi¬ 
dent assumed to reduce the duty rates established in the 
Tariff Act of 1930 were violative of Article I, Sections 7 
and 8, and Article II, Section 2 of the Constitution, “in 
that they attempt to delegate to the President the legislative 
duty of Congress to regulate foreign commerce, to delegate 


1 The “J.A.” references are to the Joint Appendix printed at the 
end of appellant’s brief. 
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to the President the supreme taxing power of Congress, 
and to delegate to the President the treaty-making powers 
of Congress, all of which powers are beyond the Constitu¬ 
tional authority of the President to exercise and beyond the 
Constitutional power of Congress to delegate.” (J.A. 3-4) 

The complaint went on to make similar allegations with 
respect to the reduced rates on glassware contained in the 
multilateral General Agreement on Tariffs and Trade 
(Geneva Agreement) of 1947, 61 Stat., parts 5 and 6. 2 
(J.A. 4.) It alleged, additionally, that the provisions of the 
General Agreement were specifically rejected by Congress 
in 1950 when it disapproved the International Trade Or¬ 
ganization (Havana Agreement) of 1947 (J.A. 5). 

As relief, plaintiff requested a judgment declaring that 
the Secretary’s acts were in violation of the Tariff Act of 
1930 and that thev were done in the exercise of an uncon- 
stitutional authorization (J.A. 5). 

On May 4, 1955, the Secretary moved for a dismissal on 
the ground that the district court lacked jurisdiction over 
the subject matter, the Customs Court having exclusive 
jurisdiction, or in the alternative on the ground that the 
complaint failed to state a claim upon which relief could 
be granted (J.A. 5-6). Thereafter, on May 27, 1955, plain¬ 
tiff moved for leave to file an amended complaint (J.A. 6). 
The proposed amended complaint (J.A. 6-11) was sub¬ 
stantially the same as the original with the further allega¬ 
tion that the Secretary of the Treasury’s actions were taken 
“in concert with, in conscious parallelism with and in 
conspiracy with John Foster Dulles, Secretary of State of 
the United States, and other officials, as the result of 
mutual agreement and undertaking among and between 
them to destroy and take away plaintiff’s business and give 
and divert it to foreign producers whose countries of domi¬ 
cile are signatories of GATT [the Geneva Agreement] ” 
and that the “acts of defendant amount to an unreasonable 
restraint of trade and competition contrary to law.” 
(J.A. 10.) The Secretary thereafter filed his opposition to 


2 Commonly referred to by its initials, GATT. 
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the Motion for Leave to Amend (J.A. 11-12) and plaintiff 
filed its opposition to the Secretary’s Motion to Dismiss 
(J.A. 13). 

On September 20, 1955, the district court, pursuant to a 
memorandum opinion (J.A. 13-15), entered an order deny¬ 
ing plaintiff’s Motion for Leave to Amend and granting 
the Secretary’s Motion to Dismiss (J.A. 16). The court 
stated that Congress had provided a remedial procedure 
(19 U.S.C. 1516) whereby an American manufacturer may 
protest to the Secretary of the Treasury the rate of duty 
placed upon imported merchandise of the class produced 
by the manufacturer. Under that procedure, the court con¬ 
tinued, if the Secretary’s ruling is adverse to the domestic 
manufacturer, the manufacturer may have the ruling re¬ 
viewed in the United States Customs Court with the right 
of appeal to the Court of Customs and Patent Appeals and 
review thereof by the Supreme Court on a petition for a 
writ of certiorari. Upon the basis of the foregoing, and 
after an examination of 28 U.S.C. 1583 {infra, pp. 20-21) and 
a number of the decisions on this point, the court concluded 
that the jurisdiction of the Customs Court in these matters 
is exclusive, and accordingly it w’as without jurisdiction 
(J.A. 14-15). The court went on to state that even if it 
were assumed that it had jurisdiction, it could not entertain 
the complaint since plaintiff had not exhausted its admin¬ 
istrative remedies (J.A. 15). 

STATUTES INVOLVED 

The relevant portions of Section 516(b) of the Tariff 
Act of 1930, 46 Stat. 735, 19 U.S.C. 1516(b); and 28 U.S.C. 
Sections 1340 and 1583 are set forth in the Appendix to this 
brief, infra, pp. 18-21. 

SUMMARY OF ARGUMENT 

I 

Congress has provided a remedy whereby a domestic 
manufacturer who disagrees wdth the rate of duty imposed 
on imported merchandise of a class produced by him may 
have his objections both administratively and judicially de- 
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termined. 19 U.S.C. 1516(b). This remedy contemplates, 
initially, that the manufacturer file a complaint with the 
Secretary of the Treasury setting forth the rate of duty he 
believes proper and his reasons for that belief. Thereafter, 
the Secretary is to render his determination of the matter. 
If the manufacturer is dissatisfied with the Secretary’s 
determination, the same statute provides that recourse may 
be had, in a prescribed manner, to the Customs Court with 
the right to appeal to the Court of Customs and Patent 
Appeals. By 28 U.S.C. 1256, the decisions of the Court of 
Customs and Patent Appeals are reviewable by the Su¬ 
preme Court through a petition for a writ of certiorari. 

Congress has not only provided this comprehensive pro¬ 
cedure, but lias also declared that the jurisdiction of the 
Customs Court in matters such as this shall be exclusive 
(28 U.S.C. 1583), and has expressly precluded jurisdiction 
in the district courts (28 U.S.C. 1340); mandates uniformly 
followed by the cases. In view of these explicit provisions, 
the district court had no recourse other than to dismiss ap¬ 
pellant’s action for lack of jurisdiction. The fact that suit 
was instituted under the Declaratory Judgment Act did 
not, under the controlling cases, serve to confer jurisdiction 
over subject matter otherwise precluded. 

Appellant’s alleged right to have its contentions as to con- 
stitutionalitv determined by constitutional court did not 
require a different disposition. The customs courts may 
pass on constitutional questions and, of course, ultimate 
review lay with the Supreme Court. 

II 

Appellant’s failure to pursue the remedy dictated by 19 
U.S.C. 1516(b) precluded review on another ground. It is 
a well-established rule of judicial administration that a 
complainant is precluded from seeking relief in the courts 
for an alleged injury, prior to exhaustion of available ad¬ 
ministrative remedies. This restriction is particularly com¬ 
pelling where, as here, Congress has provided a specific 
statutory scheme for administrative determination to be 
followed by review in designated courts. The cases are 


♦ 
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clear, moreover, that this “exhaustion” doctrine is appli¬ 
cable where the basic power of the administrative officer is 
challenged on constitutional grounds, and may not be evaded 
by resort to the declaratory judgment procedure. 

Finally, appellant’s motion for leave to amend its com¬ 
plaint so as to allege a conspiracy between the Secretary 
of the Treasury and the Secretary of State to destroy its 
business was properly denied by the district court. The 
proposed amendment was an attempt to shore up Morgan¬ 
town’s position with respect to its standing to sue, which 
was doubtful even disregarding the jurisdictional and “ex¬ 
haustion” obstacles. See infra , p. 16, fn. 10. However, 
apart from the fact that both the Supreme Court and this 
Court have held that concerted action and cooperation be¬ 
tween Federal officials, acting under their respective statu¬ 
tory authorities, does not spell a conspiracy, to allow the 
proposed amendment would have been futile since both the 
jurisdictional and the “exhaustion” barriers would still 
have remained. 

ARGUMENT 

I 

The District Court Was Without Jurisdiction to Entertain This 

Action 

Congress has provided a comprehensive statutory scheme 
for the resolution of complaints of American manufacturers 
with respect to the rates of duty on goods imported into 
this country. 46 Stat. 735, 19 U.S.C. 1516(b), infra, pp. 
18-20. 3 See also, Feltex Corp. v. Dutchess Hat Works, 21 

3 This review procedure was enacted as Section 516(b) of the 
Tariff Act of 1930, 46 Stat. 735. By Section 2 of the Trade Agree¬ 
ments Act of 1934, 48 Stat. 944, this review provision was made 
inapplicable with respect to any article covered by a foreign trade 
agreement. However, with the enactment of the Trade Agreements 
Extension Act of 1951, 65 Stat. 72, Congress, by Section 9(a) of 
that Act, granted to domestic manufacturers the right to utilize 
this procedure with respect to articles covered by foreign trade 
agreements; see Report of Senate Finance Committee and Report 
of Conference Committee accompanying H.R. 1612, 82nd Cong., 
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C.C.P.A. (Customs) 463; Neumunn-Endler, Inc. v. United 
States, 27 C.C.P.A. (Customs) 53. Under 19 U.S.C. 1516(b), 
a domestic manufacturer, who believes that an improper 
rate of duty is being imposed on designated imported mer¬ 
chandise, of a class or kind produced by him, may file a 
complaint to that effect, together with the reasons for his 
belief, with the Secretary of the Treasury. If the Secre¬ 
tary determines that the rate imposed is correct, the com¬ 
plainant is afforded an opportunity to contest that rate 
through a specified procedure which culminates in a “pro¬ 
test” by the manufacturer of a liquidation of entry of such 
merchandise by a collector of customs at an American port. 
The complainant’s “protest” is then to be heard and de¬ 
termined by the Customs Court with the right of appeal 
to the Court of Customs and Patent Appeals. See 19 
U.S.C. 1516(b), infra, pp. 18-20; and 28 U.S.C. 1541. 4 Review 
of an adverse decision of the Court of Customs and Patent 
Appeals may be had through a petition to the Supreme 
Court for a writ of certiorari, 28 U.S.C. 1256. 

Accordingly, the issues raised by appellant, a domestic 
manufacturer squarely -within the class which can avail it¬ 
self of 19 U.S.C. 1516(b), were, under definitive statutory 
procedures, subject to preliminary administrative determi¬ 
nation, followed by review in the customs courts, a system 
of courts specially provided by Congress to consider such 
matters. In the words of this Court in discussing the role 
of 19 U.S.C. 1516(b) in a dispute over a rate of duty: “This 
remedy provides a proper hearing, both trial and appellate, 
upon the very type of issue sought to be determined in this 
suit and before tribunals especially set up by the Congress 
for the determination of such issues.” Calf Leather Tan- 


lst Sess., U.S. Code Cong. Service, 1951, pp. 1469, 1471-1472. This 
has not been changed by the subsequent Trade Agreements Ex¬ 
tension Acts. Act of August 7, 1953, 67 Stat. 472; Act of July 1, 
1954, 68 Stat. 360; Act of June 21, 1955, 69 Stat. 162. 

4 The consignee of the contested merchandise is to be given notice 
of the protest filed in the Customs Court and is given the right to 
appear and to be heard as a party in interest before that court. 19 
U.S.C. 1516(c), infra, p. 20. 
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tiers’ Ass’n. v. Morganthau, 65 U.S. App. D.C. 93, 80 F. 2d 
536, 542, certiorari denied, 297 U.S. 718. 

Congress has not only provided a special forum for re¬ 
view in the customs courts, but has gone further and pro¬ 
vided that the jurisdiction vested in those courts in matters 
such as this shall be exclusive. 28 U.S.C. 1583 infra , 
20-21) enjoins that: 

The Customs Court shall have exclusive jurisdiction 
to review on protest the decisions of any collector of 
customs, including all orders and findings entering into 
i the same, as to the rate and amount of duties charge¬ 
able and as to all exactions of whatever character within 
the jurisdiction of the Secretary of the Treasury; * * 

Reinforcing the foregoing, Congress has, in another section 
of the Judicial Code, expressly excluded from the original 
jurisdiction of the district courts “matters within the juris¬ 
diction of the Customs Court.” 28 U.S.C. 1340, infra, 

p. 20. 

These explicit provisions for jurisdiction in the customs 
courts—to the exclusion of the district courts—to review 
these customs matters, mark the continuation of a well-de¬ 
fined and long-established policy. Congress initiated this 
practice with the Customs Administration Act of 1890 (26 
Stat. 131), in which it undertook the establishment of a sep¬ 
arate specialized system of courts for the resolution of 
customs controversies. In the 1890 Act, Congress provided 
for a Board of General Appraisers (Section 12, 26 Stat. 
136), which was to have jurisdiction over all protests from 
decisions of the collectors of customs, and appeals for re¬ 
appraisement. Sections 13, 14, 26 Stat. 136-138. Under 
Section 15 of the 1890 Act (26 Stat. 138), the courts of gen¬ 
eral jurisdiction participated in this review procedure at 
the appellate level. However, even this participation was 
eliminated by the Tariff Act of 1909, 36 Stat. 11, 191. By 
that Act, Congress withdrew from the courts of appeals 
jurisdiction to review decisions of the Board of General 
Appraisers and vested that jurisdiction in the Court of 
Customs Appeals which it simultaneously established. Sec- 
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tion 29, 36 Stat. 105-107.' In 1926, the Board of General 
Appraisers was redesignated as the Customs Court. 44 
Stat. 669. The present provision for exclusive jurisdiction 
in that court (28 U.S.C. 1583) first appeared in the 1948 re¬ 
vision of the Judicial Code, 62 Stat. 943. 

In recognition of this clear congressional design, and 
even prior to the appearance of 28 U.S.C. 1583, the ex¬ 
clusive jurisdiction of the customs courts in customs mat¬ 
ters has been repeatedly sustained by the courts which 
have, in accordance therewith, held that the district courts 
are without jurisdiction to resolve controversies arising 
out of the customs laws cognizable in the customs courts. 
United States v. Sherman <& Sons Co., 237 U.S. 146, 
152; Boston Wool Trade Ass’n. v. Snyder, 82 U.S. App. 
D.C. 144, 161 F. 2d 648; United States v. Cottman Co., 
190 F. 2d 805 (C.A. 4), certiorari denied, 342 U.S. 903; 
Cottman Co. v. Dailey, 94 F. 2d 85 (C.A. 4); David L. Moss 
Co. v. United States, 103 F. 2d 395 (C.C. P.A.); Riccomini 
v. United States, 69 F. 2d 480 (C.A. 9); Patchogue-Plymonth 
Mills Cory. v. Durning, 101 F. 2d 41 (C.A. 2); Gulhenkian 
v. United States, 186 Fed. 133 (C.A. 2). 5 6 


5 The Customs Administration Act of 1890 provided for appeals 
to the Supreme Court from decisions of the courts of appeals in 
customs matters. The 1909 Act preserved this Supreme Court re¬ 
view by subjecting thereto the decisions of the Court of Customs 
Appeals, and this review, although now by writ of certiorari, has 
been continued to this date. See 28 U.S.C. 1256. 

In 1929, the title of Court of Customs Appeals was changed to 
Court of Customs and Patent Appeals, and the jurisdiction previ¬ 
ously exercised by the Court of Appeals for the District of Colum¬ 
bia Circuit over appeals in patent and trade-mark cases was 
transferred to it. 45 Stat. 1475. 

6 Appellant cites Waite v. Macy, 246 U.S. 606, for the proposition 
that jurisdiction in the customs courts in customs matters is not 
exclusive. However, this Court in Boston Wool Trade Ass’n. v. 
Snyder, 161 F. 2d 648, distinguished Waite, saying (161 F. 2d at 
649): 

But that case involved the exclusion of certain goods because 
of requirements as to quality, and the Court specifically held 
that there was no remedy, except injunction, available to the 
importer. 
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In the latest decision on this point, United States v. 
Cottman Co., 190 F. 2d 805 (C.A. 4), certiorari denied, 342 
U.S. 903, the Fourth Circuit observed (190 F. 2d at 808): 

# * * Congress has provided a complete system of 
corrective justice with respect to matters arising under 
the customs laws, and clearly did not intend that resort 
should be had to other methods of redressing supposed 
wrongs occurring in the operation of laws relating to 
the collection of customs revenues [citing cases]. In 
the case last cited [David L. Moss Co. v. United States, 
103 F. 2d 395, 397 (C.C. P.A.)] the Court of Custom 
and Patent Appeals said with regard to the exclusive 
jurisdiction of the Customs Court: 

“It is the tribunal established bv Congress in the 
provision of a complete system of corrective justice for 
the administration of the customs laws, and questions 
involving the invalidity of official action in the imposi¬ 
tion and collection of duties are properly cognizable 
before it to the exclusion of other courts.” 




* 






Nor does the injection of constitutional issues, as in the 
case at bar, alter the foregoing. Appellant asserts that it 
is entitled to have its allegations as to the constitutionality 
of the Trade Agreements Acts determined by the district 
court, a constitutional court, rather than by the Customs 
Court, a legislative court. Brief, pp. 3-8. It is established, 
however, that the customs courts may pass on constitutional 
questions, and that the presence of constitutional issues 
does not occasion exception from the law establishing the 
exclusiveness of the customs courts’ jurisdiction. Cottman 
Co. v. Dailei/, 94 F. 2d 85, 88-89 (C.A. 4); Riccomini v. 
United States, 69 F. 2d 4S0, 483 (C.A. 9). In those cases, 
where relief was sought because of the alleged unconstitu- 

In any event, any doubt as to the exclusiveness of Customs Court 
jurisdiction was removed with the enactment of 28 U.S.C. 1583 
{infra, pp. 20-21) in 1948. 
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tionality of certain customs laws, both the Fourth and 
Ninth Circuits affirmed the district courts’ lack of jurisdic¬ 
tion to entertain the claims on the ground that exclusive 
jurisdiction -was vested 1 in the customs courts. 7 

Moreover, ultimate resolution of the issues in these cus¬ 
toms controversies, including constitutional issues, is re¬ 
served to a constitutional court. As indicated supra, p. 7, 
review of decisions of the Court of Customs and Patent 
Appeals by the Supreme Court, through certiorari, is an 
integral part of the customs adjudication procedure. It 
should also be noted, both with respect to the position of 
the Supreme Court in this review scheme, and with respect 
to the jurisdiction of the customs courts to pass on con¬ 
stitutional issues, that the Reviser’s Notes following 28 
U.S.C. 1252, relating to direct appeals to the Supreme 
Court, where an act of Congress has been held unconstitu¬ 
tional, expressly include the customs courts as among those 
from which such an appeal may be taken. See H. Rep. No. 
308, 80th Cong., 1st Sess. (“Revision of Title 28, United 
States Code’’), pp. A105, 141-142. Appellant’s contentions 
in this regard, therefore, must fail. Whatever the situation 
might be where access to any constitutional court is pre¬ 
cluded, the presence of the Supreme Court in the review 
scheme for customs matters makes appellants argument 
inapplicable here. 8 

7 The customs courts have on numerous occasions passed on the 
constitutionality of various tariff acts. See, e.g., United States v. 
Sears , Roebuck & Co., 20 C.C.PA. (Customs) 295; United States v. 
Fox River Butter Co., 20 C.C.P.A. (Customs) 38, certiorari denied, 
287 U.S. 628; Hampton, Jr., & Co. v. United States, 14 Ct. Cust. 
Appls. 350, T.D. 42030, affirmed, 276 U.S. 394. In the foregoing 
cases the customs courts ruled upon contentions similar to those 
sought to be raised by Morgantown in the district court—delegation 
of legislative power to the President. 

8 A comparable procedure for the determination of constitutional 
issues has been adhered to by this Court in cases arising under the 
Renegotiation Acts. Under that procedure, constitutional issues 
arising out of a renegotiation determination by a Government 
agency are within the exclusive original jurisdiction of a legislative 
court, the Tax Court, and are thereafter subject to review by this 
Court under Section 1141 of the former Internal Revenue Code, 26 
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Appellant also asserts that even though the Customs 
Court “in all likelihood” does have jurisdiction to deter¬ 
mine constitutional issues, that jurisdiction is not exclu¬ 
sive but rather is concurrent with that of the district courts 
in custoins matters. Brief, p. 7. This reasoning, however, 
flies in the face of the express terms of 28 U.S.C. 1340. If 
the Customs Court has jurisdiction over protests of domes¬ 
tic manufacturers under 19 U.S.C. 1516(b), as it undeniably 
does, and if the Customs Court may also pass upon con¬ 
stitutional questions, as appellant apparently concedes, then 
concurrent jurisdiction in the district courts is precluded by 
28 U.S.C. 1340 which excludes from district court jurisdic¬ 
tion “matters within the jurisdiction of the Customs 
Court.” Infra, p. 20. See also, Cottman Co. v. Dailey , 94 
F.2d 85, 88-89 (C.A. 4); Riccomini v. United States , 69 
F.2d 480, 4S3 (C.A. 9). 

Furthermore, contrary to appellant’s contention, the 
fact that an action involving the customs laws is brought 
against a Government official, rather than the United States, 
does not confer jurisdiction on the district court. Govern¬ 
ment officials, rather than the United States, itself, were 
defendants in Boston Wool Trade Ass’n. v. Snyder, 82 U.S. 
App. D.C. 144,161 F. 2d 648 (allegation that proposed action 

bv defendant Secretary of the Treasurv was in excess of 
* *> •> 

his authority), and Cottman Co. v. Dailey, 94 F. 2d 85 
(C.A. 4) (allegation that Anti-Dumping Act, under which 
defendant Collector of Customs was acting, was unconsti¬ 
tutional). Yet, both this Court and the Fourth Circuit 
adhered to the rule that exclusive jurisdiction was in the 
customs courts. 


U.S.C. (1952 Ed.) 1141. and then by the Supreme Court under 28 
U.S.C. 1254(1). See, e.g.. Ring Construction Corp. v. Sec. of War, 
85 U.S. App. D.C. 386, 178 F. 2d 714, certiorari denied, 339 U.S. 
943. The district courts are excluded from this review scheme. See 
Bass, et al. v. United States , et al., 129 F. Supp. 909 (D. Minn.), 
affirmed, 221 F. 2d 494 (C.A. 8), certiorari denied, 350 U.S. 827. 
The procedure established by this Court was approved by the 
Supreme Court in United States v. California Eastern Line, Inc., 
348 U.S. 351. Compare also the procedure for judicial review up¬ 
held by the Supreme Court in Lockerty v. Phillips , 319 U.S. 182. 


It remains only to be stated that the bringing of this action 
under the Declaratory Judgment Act, 28 U.S.C. 2201, does 
not alter the jurisdictional picture. That Act does not con¬ 
fer jurisdiction over subject matter in cases where it did 
not exist before its enactment. The decisions of this Court, 
among others, attest that the Act is procedural and merely 
adds another remedy in cases where the Federal courts 
otherwise have jurisdiction. See Shelly Oil Co. v. Phillips 
Petroleum Co., 339 U.S. 667, 671-672; Hanes v. Pace, 92 U.S. 
App. D.C. 131, 203 F. 2d 225, 228; Miles Laboratories v. 
F.T.C., 78 U.S. App. D.C. 326, 140 F. 2d 6S3, 685, certiorari 
denied, 322 U.S. 752; Di Benedetto v. Morganthau, 80 U.S. 
App. D.C. 34, 148 F. 2d 223, 225, certiorari dismissed, 326 
U.S. 686; Doehler Metal Furniture Co. v. Warren, 76 U.S. 
App. D.C. 60, 129 F. 2d 43, 45, certiorari denied, 317 U.S. 
663; Aralac, Inc. v. Hat Corp. of America, 166 F. 2d 286, 
291 (C.A. 3); Aetna Casualty and Surety Co. v. Quarles, 92 
F. 2d 321, 328 (C.A. 4). Accordingly, the express statutory 
directions for exclusive jurisdiction in the customs courts 
(2S U.S.C. 15S3), and preclusion of district court juris¬ 
diction (28 U.S.C. 1340) remain applicable. 

II 

Appellant Is Not Entitled to Judicial Relief Since It Failed to 
Exhaust Its Administrative Remedy 

Disregarding the jurisdictional barriers discussed supra, 
pp. 6-13, appellant’s district court action fails for another 
reason. It has been a “long settled rule of judicial ad¬ 
ministration that no one is entitled to judicial relief for a 
supposed or threatened injury until the prescribed admin¬ 
istrative remedy has been exhausted.” Myers v. Bethlehem 
Shipbuilding Corp., 303 U.S. 41, 50-51. See also Macauley 
v. Waterman Steamship Corp., 327 U.S. 540, 543; Federal 
Power Comm. v. Arkansas Power and Light Co., 330 U.S. 
802; Aircraft <L Diesel Corp. v. Hirsch, 331 U.S. 752; Pub¬ 
lic Service Comm, of Utah v. Wycoff Company, Inc., 344 
U.S. 237, 246; Franklin v. Jonco Aircraft Corp., 346 U.S. 




8GS (summarily reversing a statutory three-judge court in 
Jonco Aircraft Corp. v. Franklin, 114 F. Supp. 392). 

This “exhaustion” rule has been held applicable notwith¬ 
standing the absence of a specific statutory scheme for 
administrative proceedings or a statutory provision for ju¬ 
dicial review thereafter. Allen v. Grand Central Aircraft 
Co.. 347 U.S. 535; Franklin v. Jonco Aircraft Corp., 346 
U.S. 868; Fahey v. Mallonee, 332 U.S. 245, 256; Goldsmith 
v. Board of Tax Appeals, 270 U.S. 117,123. A fortiori, it is 
peculiarly applicable here, where Congress has established 
a very detailed statutory procedure calling for administra¬ 
tive proceedings to be followed by review in the customs 
courts. Judicial deference to this legislative design affords 
a compelling reason for “exhaustion.” Aircraft & Diesel 
Corp. v. Tlirsch, 331 U.S. 752, 767-768. Appellant’s failure 
to utilize and exhaust this procedure properly precluded 
its attempted invocation of district court jurisdiction. 

The fact that Morgantown challenges the basic power of 
the Secretarv, by attacking the constitutionalitv of the au- 
thoritv under which his actions were taken, does not ob¬ 
viate application of the “exhaustion” doctrine. That is 
the clear directive of the controlling cases. Allen v. Grand 
Central Aircraft Co., 347 U.S. 535, 553; Franklin v. Jonco 
Aircraft Corp., 346 U. S. 868 (summarily reversing a statu¬ 
tory three-judge court in Jonco Aircraft Corp. v. Franklin, 
114 F. Supp. 392); Aircraft and Diesel Corp. v. Hirsch, 331 
U.S. 752, 771-772; Myers v. Bethlehem Shipbuilding Corp., 
303 U.S. 41, 51; White v. Johnson, 292 U.S. 367, 373-374. 
Indeed, the presence of constitutional issues increases 
rather than diminishes the need for exhaustion. Deference 
to a statutory scheme for administrative proceedings prior 
to judicial action is not the sole reason underlying the ex¬ 
haustion principle. Prosecution of the administrative 
remedy may yield a result which precludes the need for 
a judicial determination or renders precise the scope of 
decision necessarv. Constitutional issues mav thus be 

• w 

avoided, or at least narrowly defined. Cf. Aircraft and 
Diesel Corp. v. Ilirsch, 331 U.S. 752, 772-773. 

In its brief to this Court, appellant seeks to justify its 
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failure to utilize 19 U.S.C. 1516(b) on the basis of a rather 
novel rationale. It argues that 19 U.S.C. 1516(b) applies 
only to matters within the jurisdiction of the Secretary and 
that the “only matters within [his] jurisdiction are rates 
and duties established pursuant to constitutional action by 
Congress.” Brief, p. 30. Appellant continues that since 
its complaint rests on the proposition that the Secretary 
had no authority to apply rates except in accordance 
with applicable law, and since it alleges that the rates 
established pursuant to the Trade Agreements Acts and 
GATT are unconstitutional and, therefore, not applicable 
law, the rates, assessed thereunder cannot be said to be 
within the jurisdiction of the Secretary and appellant can¬ 
not be said to have an administrative remedy until this 
Court determines that the Trade Agreements Acts and 
and GATT are constitutional. In other words, before this 
Court can hold that appellant has not exhausted its 1516(b) 
remedy, it must determine the merits of the very issue com¬ 
mitted by Congress to determination under 1516(b). Ap¬ 
pellant characterizes the contrary position of the Secretary, 
and of the court below, as a “bootstraps” argument. Brief, 
pp. 30-31. 

Perhaps the simplest, but by no means only, answer to 
this argument is that irrespective of the constitutionality 
of the Trade Agreements Acts and GATT, appellant must 
still follow the procedure set forth in 19 U.S.C. 1516(b) 
to contest the rate of duty on imported glassware. If the 
Trade Agreements Acts and GATT are, as appellant claims, 
unconstitutional, the rates and procedures of the 1930 Tar¬ 
iff Act would then be applicable. Any contention by ap¬ 
pellant that the rates on imported glassware established by 
the 1930 Act were not being applied by the Secretary would 
still be subject to the procedures established by 19 U.S.C. 
1516(b), which is, as indicated supra, p. 6, Section 516(b) 
of the 1930 Act. In any event, exhaustion of administrative 
remedies has repeatedly been required “in cases where, 
as here, the contention is made that the administrative 
body lacked power over the subject matter.” Myers v. 
Bethlehem Corp., 303 U.S. 41, 51, and cases cited therein. 








Furthermore, appellant cannot justify its failure to ex¬ 
haust by reliance on Wettre v. Hague, 168 F. 2d 825 (C.A. 
1) ; Reeber v. Rossell, 91 F. Supp. 10S (S.D. X.Y.); and 
Farrell v. Moomau, 85 F. Supp. 125 (X.D. Cal.). The posi¬ 
tion taken by these cases, that “exhaustion” is not required 
where the governmental action complained of is clearly 
wrong, lias expressly been rejected by this Court. See 
Young v. Higley, — U.S. App. D.C. —, 220 F. 2d 487, 488; 
Johnson v. Nelson , 86 T7.S. App. D.C. 98, 180 F. 2d 3S6, cer¬ 
tiorari denied, 339 U.S. 957.° 

Finally, it is clear that utilization of the declaratory judg¬ 
ment procedure will not enable circumvention of the “ex¬ 
haustion” requirement. This procedure, stated the Su¬ 
preme Court in Public Service Commission of Utah v. Wy- 
coff Co ., 344 U.S. 237, 246, “will not be used to preempt and 
prejudge issues that are committed for initial decision to an 
administrative body or special tribunal any more than it 
will be used as a substitute for statutory methods of re¬ 
view.” See also, Aircraft and Diesel Corp. v. Hirsch , 331 
U.S. 752; Macauley v. Waterman Steamship Corp., 327 U.S. 
540. 

Accordingly, the district court properly ruled that, even 
assuming arguendo that it had jurisdiction, the complain¬ 
ant’s failure to exhaust its administrative remedy precluded 
further consideration. 9 10 

9 Appellant’s reliance on the decisions of the district court and 
Supreme Court in Youngstown Sheet and Tube Co. v. Sawyer , 103 
F. Supp. 569 (D.C. D.C.), affirmed, 343 U.S. 579, is misplaced. 
Involved there was not the issue of exhaustion of prescribed ad¬ 
ministrative remedies but the question of whether an adequate 
remedy at law existed so as to obviate equitable intervention. See 
343 U.S. at 585. 

10 It is doubtful whether, apart from the jurisdictional and '‘ex¬ 
haustion” grounds relied upon by the district court, appellant had 
standing to sue. The gravamen of its complaint was the damage 
suffered through increased competition resulting from the lowered 
tariff duties. The controlling decisions, including those of this 
Court, establish that in the absence of a legislative declaration of 
rights, regulatory action by the Government or a special provision 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the decision of the district court was correct and 
should be affirmed by this Court. 

Leo A. Rover, 

United States Attorney, 
Melvin Richter, 

Marcus A. Rowden, 
Attorneys, 

Department of Justice. 


for judicial review, an individual damaged by an increase in 
competition resulting from the allegedly unlawful acts of a Gov¬ 
ernment official has no standing to sue. Alabama Power Co. v. 
Iekes, 302 U.S. 464; Tennessee Electric Power Co. v. T.V.A., 306 
U.S. 118; Kansas City Power & Light Co. v. McKay, 96 U.S. App. 
D.C. , 225 F. 2d 924, 934, certiorari denied, 350 U.S. 884. 

See also Louisiana v. McAdoo, 234 U.S. 627, 631-632. Here there 
has been no regulatory action and the only statutory authoriza¬ 
tion available was that contained in 19 U.S.C. 1516(b), which 
appellant chose not to pursue. Nor is Section 6(a) of the Trade 
Agreements Extension Act of 1951, 65 Stat. 73, 19 U.S.C. 1363, 
the required “legislative declaration of rights,” which appellant 
alleged it to be in the court below. This provision, calling for escape 
clauses in trade agreements, which clauses are to be exercised by 
the President in case of injury to domestic industry, calls for action 
on the part of the Executive, or in the absence thereof, action by 
the Congress—it is clearly not a mandate for judicial action. See 
19 U.S.C. Sections 1363(b), 1364(a), (b), (c). Moreover, as the 
Supreme Court has declared, “No one has a legal right to the 
maintenance of an existing rate or duty.” Norwegian Nitrogen Co. 
v. United States, 288 U.S. 294, 318. 

Appellant’s attempt to give itself standing and avoid the impact 
of the aforecited cases by alleging in its proposed amended com¬ 
plaint that the Secretaries of Treasury and State conspired to 
destroy its business, is unavailing. Both the Supreme Court and 
this Court have held that concerted action and cooperation between 
Federal officials, acting under their respective statutory authorities, 
does not spell a conspiracy. Tennessee Electric Power Co. v. 
T.V.A., 306 U.S. 118, 147; Kansas City Power & Light Co. v. 
McKay, supra, 225 F. 2d 924 at 930, 937. Moreover, even if the 
proposed amendment would have given appellant standing, the 
jurisdictional and “exhaustion” barriers still remained. 
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APPENDIX 

1. The relevant provisions of Section 516 of the Tariff 
Act of 1930, as amended, 46 Stat. 735,19 U.S.C. 1516, are as 
follows: 

§ 1516. Appeal or protest by American producers 

# * • • • 

(b) The Secretary of the Treasury shall, upon writ¬ 
ten request by an American manufacturer, producer, 
or wholesaler, furnish the classification of, and the rate 
of duty, if any, imposed upon, designated imported 
merchandise of a class or kind manufactured, produced, 
or sold at wholesale by him. If such manufacturer, 
producer, or wholesaler believes that the proper rate 
of duty is not being assessed, he may file a complaint 
with the Secretary, setting forth a description of the 
merchandise, the classification, and the rate or rates 
of duty he believes proper, and the reasons for his 
belief. If the Secretarv decides that the classification 
of, or rate of duty assessed upon, the merchandise is 
not correct, he shall notify the collectors as to the 
proper classification and rate of duty and shall so in¬ 
form the complainant, and such rate of duty shall be 
assessed upon all such merchandise entered for con¬ 
sumption or withdrawn from warehouse for consump¬ 
tion after thirtv davs after the date such notice to the 
» • 

collectors is published in the weekly Treasury Decisions. 
If the Secretary decides that the classification and rate 
of duty are correct, he shall so inform the complainant. 
If dissatisfied with the decision of the Secretary, the 
complainant may file with the Secretary, not later 
than thirty days after the date of such decision, 
notice that he desires to protest the classification of, 
or rate of duty assessed upon, the merchandise. Upon 
receipt of such notice from the complainant, the Secre¬ 
tary shall cause publication to be made of his decision 
as to the proper classification and rate of duty and of 
the complainant’s desire to protest, and shall there- 


after furnish the complainant with such information as 
to the entries and consignees of such merchandise, en¬ 
tered after the publication of the decision of the Sec¬ 
retary at the port of entry designated by the complain¬ 
ant in his notice of desire to protest, as will enable the 
complainant to protest the classification of, or rate of 
duty imposed upon, such merchandise in the liquidation 
of such an entry at such port. The Secretary shall 
direct the collector at such port to notify such com¬ 
plainant immediately when the first of such entries is 
liquidated. Within thirty days after the date of mail¬ 
ing to the complainant of notice of such liquidation, the 
complainant may file with the collector at such port a 
protest in writing setting forth a description of the 
merchandise and the classification and rate of duty he 
believes proper. Notwithstanding such protest is filed, 
merchandise of the character covered by the published 
decision of the Secretary, when entered for consump¬ 
tion or withdrawn from warehouse for consumption on 
or before the date of publication of a decision of the 
United States Customs Court or of the United States 
Court of Customs and Patent Appeals, rendered under 
the provisions of subsection (c) of this section, not in 
harmony with the published decision of the Secretary, 
shall be classified and the entries liquidated in -accord¬ 
ance with such decision of the Secretary, and, except as 
otherwise provided in this chapter, the liquidations of 
such entries shall be final and conclusive upon all parties. 
If the protest of the complainant is sustained in whole 
or in part by a decision of the United States Customs 
Court or of the United States Court of Customs and 
Patent Appeals, merchandise of the character covered 
by the published decision of the Secretary, which is 
entered for consumption or withdrawn from warehouse 
for consumption after the date of publication of such 
court decision, shall be subject to classification and 
assessment of duty in accordance with the final judical 
decision on the complainant’s protest, and the liquida¬ 
tion of entries covering such merchandise so entered or 
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withdrawn shall he suspended until final disposition is 
made of such protest, whereupon such entries shall be 
liquidated, or if necessary, reliquidated in accordance 
with such final decision. 

Hearing and determination 

(c) A copy of every appeal and every protest filed 
by an American manufacturer, producer, or wholesaler 
under the provisions of this section shall be mailed 
by the collector to the consignee or his agent within 
five days after the filing thereof, and such consignee 
or his agent shall have the right to appear and to be 
heard as a party in interest before the United States 
Customs Court. The collector shall transmit the entrv 
and all papers and exhibits accompanying or connected 
therewith to the United States Customs Court for due 
assignment and determination of the proper value or of 
the proper classification and rate of duty. 

• • • • • 


2. 28 U.S.C. 1340 is as follows: 

Internal revenue; customs duties. 

The district courts shall have original jurisdiction 
of any civil action arising under any Act of Congress 
providing for internal revenue, or revenue from im¬ 
ports or tonnage except matters within the jurisdiction 
of the Customs Court. 

3. 28 U.S.C. 1583 provides as follows: 

Review of decisions on protests. 

The Customs Court shall have exclusive jurisdiction 
to review on protest the decisions of any collector of 
customs, including all orders and findings entering into 
the same, as to the rate and amount of duties chargeable 
and as to all exactions of whatever character within the 
jurisdiction of the Secretary of the Treasury; decisions 
excluding any merchandise from entry or delivery, 


under any provision of the customs laws; and the liqui¬ 
dation or reliquidation of any entry, or the refusal to 
pay any claim for drawback or to reliquidate an entry 
for a clerical error as provided by the customs laws. 
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